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STATEMENT OF QUESTIONS PRESENTED. 

1. Whether at trial of an action for damages for personal 
injuries, where contributory negligence has been asserted 
as a complete defense and the jury has been instructed that 
contributory negligence is a complete bar to recovery, and 
there is contradictory testimony as to whether the defend¬ 
ants by exercise of reasonable care and prudence, after the 
plaintiff’s position of peril and his unawareness of peril 
became apparent or should have been apparent, could have 
avoided the injury, it is error for the Court to refuse to 
instruct the jury concerning the Doctrine of the Last Clear 
Chance; 

2. Whether at such trial of such action it is proper for 
the Court to review the evidence and give credence to some 
part of it, thereby substituting for the jury’s recollection 
and judgment that of the Court, and on the basis of such 
credence deny a request for a particular instruction; 

3. Whether at such trial of such action it is error for the 
Court to deny the plaintiff’s request for an instruction to 
the effect that certain undisputed facts and circumstances 
which were present at the time of the accident were such 
that the jury might consider whether or not a reasonably 
prudent person would have taken from them an assurance 
of safety in acting as the plaintiff did. 
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IN THE 


United States Court oi Appeals 

Fob the District of Columbia Circuit 


No. 11,068. 


ROBERT R. FINNEY, Appellant, 

v. 

CAPITAL TRANSIT COMPANY AND J. C. HARE, 

Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 

JURISDICTIONAL STATEMENT. 

Jurisdiction is conferred by Title 28, Sec. 1291, of the 
United States Code. 

STATEMENT OF FACTS. 

The appellant, Robert R. Finney, on October 1, 1947, 
while riding his motorcycle and in the process of turning 
from Pennsylvania Avenue, N. W. into Twenty-first Street, 
N. W., in the District of Columbia, was struck and injured 
by a street car owned by the appellee, Capital Transit 
Company, and operated by the appellee, J. C. Hare, who 
was then an agent or employee of the Transit Company. 

The appellant had started from a spot just to the west 
of the intersection of Twenty-first Street and Pennsylvania 
Avenue and had proceeded in an easterly direction to 
Twenty-first Street where, with the traffic light in his favor, 
he had executed or was executing a left turn to the north 
on Twenty-first Street The street car which struck him 
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was proceeding eastward. (J. A. 10, 11). There is no 
dispute concerning the street car’s failure to stop at the 
eastbound loading platform where passengers were wait¬ 
ing. (J. A. 41). It is agreed that the traffic light was green 
for its progress as it had been for the turn of the motor¬ 
cycle. (J. A. 10). Questions concerning the speed of each 
vehicle prior to and at the time of the impact are in dispute 
as are others bearing upon the location of the place of 
impact, the actions of the parties prior to the collision, 
and statements made by the parties. 

After trial on appellant’s complaint and after appellant’s 
objection to the Trial Court’s failure to instruct the jury in 
accordance with his prayers, the jury returned a verdict 
for the defendants. Thereafter appellant filed his motion 
for a new trial and his motion was overruled. From the 
judgment entered pursuant to the verdict of the jury this 
appeal is taken. 

STATEMENT OF POINTS. 

' 1. The Court erred in substituting the Court’s judgment 
as to the credibility of witnesses for that of the jury; 

2. The Court erred in refusing to instruct the jury that 
the jury might consider whether the condition of the load¬ 
ing platform was such as to give a reasonably prudent 
person an assurance of safety in entering upon the track 
area as the appellant did; 

3. The Court erred in refusing to instruct the jury con¬ 
cerning the doctrine of the last clear chance; 

4. The Court erred in denying appellant’s motion for 
a new trial. 


SUMMARY OF ARGUMENT. 

The case presented for determination the question of the 
negligence of the Capital Transit Company, through its 
agent or servant, J. C. Hare, and the correlative question 
of contributory negligence on the part of the appellant. 
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There was agreed testimony on some points, while other 
points were greatly disputed. In view of the wealth of 
contradictory testimony as to the distance which separated 
the vehicles when appellant came to danger; as to the ac¬ 
tions of the parties; their locations at critical times; their 
opportunity or lack of opportunity to avoid the accident, 
and the contradictions as to speed and the application or 
failure of application of brakes, the jury and not the Court 
should have determined whether the last clear chance was 
present for avoidance of appellant’s injuries, and the jury 
should have had appropriate instruction. 

Although there are cases in which the facts so clearly 
indicate the plaintiff’s negligence and utter lack of defend¬ 
ant’s last clear chance that the Court should not give an 
instruction about a chance which the Court knows did not 
exist, this case is clearly distinguishable. In no event, 
should the Court select from a welter of contradictory tes¬ 
timony one particular part of the testimony of one par¬ 
ticular witness and on the basis of its assumed credibility, 
refuse or grant a particular instruction. If the facts are 
in dispute as they are here, and if one set of facts, if be¬ 
lieved, would make applicable a particular doctrine of law, 
while a contrary set, if believed, would make it inappli¬ 
cable, then the doctrine should be explained to the jury and 
the jury should be told to apply it if they believed one 
way, or not to apply it if they believed the other. 

When considering the question of a plaintiff’s contribu¬ 
tory negligence, facts tending to show that there existed a 
situation that, from its very existence, offered the plaintiff 
some assurance of safety in acting as he did, are proper for 
the jury’s determination and the jury should be instructed 
that such facts might be considered in questing for its con¬ 
cept of the prudent person. Failure to instruct the jury 
that the presence of standees, who waited to board the 
street car which struck appellant, might be considered as 
creating a situation that could have given appellant an 
assurance of safety left the jury without adequate under¬ 
standing as to the variability of prudence under varying 
conditions. 
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ARGUMENT. 


L 

la Refusing to Instruct the Jury Concerning the Doctrine 
of the Last Clear Chance, the Court Erred and, Under 
the Facts of This Case, Usurped the Functions of the 
Jury. 

In the law of negligence, the doctrine of the last clear 
chance denotes the rule that, notwithstanding the negli¬ 
gence of a plaintiff, if, at the time the injury was done, it 
might have been avoided by the exercise of reasonable care 
on the part of the defendant, the defendant will be liable 
for the failure to exercise such care. 

Styles v. Railroad Company, 118 N. C. 1084, 24 S. E. 

740; 

McLamb v. Railroad Company, 122 N. C. 862,29 S. E. 

894. 

These cases well state the rule which, in countless cases 
with other and similar language describing the factual ele¬ 
ments, consistently has been upheld. 

This Honorable Court has succinctly stated the factual 
elements which make proper an application of the doctrine: 

(1) The injured person was in a position of danger; 

(2) He was oblivious of his danger; 

(3) The person who caused his injury was aware, or by 
the exercise of reasonable care should have been 
aware of his danger and obliviousness; 

(4) The collision could have been avoided after the per¬ 
son causing it became aware or should have become 
aware of the perilous situation. 

Jackson v. Capital Transit Co., 69 U. S. App. D. C. 

147, 99 F. 2d 380 (1938). 
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Appellant contends that the evidence adduced at the trial 
of his case competently presented all of these necessary ele¬ 
ments and that his case is clearly distinguishable from the 
Jackson case (swpra) in which they were not present. 

Again this Honorable Court has well stated the circum¬ 
stances under which the doctrine may be invoked: 

“The doctrine presupposes a perilous situation created 
or existing through the negligence of both the plaintiff 
and the defendant, but assumes that there was a time 
after such negligence had occurred when the defendant 
could and the plaintiff could not, by the use of the 
means available, avoid the accident.’’ 

Dean v. Century Motors, Inc., et at., 81 U. S. App. 

D. C. 9,10,154 F. 2d 201; 

Capital Transit Co. v. Grimes, 82 U. S. App. D. C. 

393,154 F. 2d 718; . 

Landfair v. Capital Tra/nsit Co., 83 U. S. App. D. C. 
60,165 F. 2d 255. 

The record in appellant’s case includes a plenitude of 
evidence that fits his case squarely within the casement of 
the doctrine. 

Appellant’s unshaken testimony was that he turned on 
to the car tracks at a time when the street car was still 
west of the eastbound loading platform which is 119 feet 
long; that expectant passengers were waiting on the plat¬ 
form, and that after turning there he had stopped with his 
face to the east and was prudently regarding westbound 
traffic. (J. A. 10,11,12,13,17). A witness seated directly 
behind the motorman saw the defendant on the tracks when 
the offending street car was still west of the west end of 
the loading platform. (J. A. 25). Any question of their 
credibility was for the jury. With the appellant on the 
tracks and prudently regarding traffic from another direc¬ 
tion, and with the motorman more than 119 feet away and 
about to pass without stopping a platform where expectant 
passengers waited, and about to enter a dangerous inter¬ 
section, there was ample opportunity and a clear duty for 
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the motonnan to heed the appellant’s peril and his un- 
awareness. But the motonnan told the appellant’s father 
that he had been watching the light and had not seen ap¬ 
pellant on the tracks. (J. A. 22). 

(a) Appellant’s Testimony. 

The appellant testified—and he was never shaken—that 
he had mounted his motorcycle at a point not far to the 
west of the intersection of Pennsylvania Avenue and 
Twenty-first Street, N. W.; that he had observed the street 
car at the Twenty-second Street intersection, one block 
away; that there were no eastbound automobiles in his way; 
that he had proceeded slowly and in low gear near and 
parallel to the loading platform until he had come to its 
east end and to the intersection where the traffic light was 
in his favor. (J. A. 10, 11, 12, 13, 14, 15). He stated that 
he gave a signal for a left turn; that he looked in his mirror 
and noted the absence of oncoming automobile traffic from 
the west; that as he started the left turn he glanced to his 
left and saw the street car then at a point where its front 
end was west of the west end of the platform which is 119 
feet long. (J. A. 10,12,13,14). He said that he had noted 
several persons on the platform and had proceeded, still in 
low gear, almost across the eastbound tracks and come to a 
halt while regarding westbound traffic, and that while so 
prudently engaged—a matter of two or three seconds—he 
was struck without warning and injured by the street car. 
(J. A. 10,11,12,13,17). 

All of appellee’s efforts to make appellant say that he 
had improvidently gone upon the tracks while under a 
definite assumption that the street car would stop were 
abortive and, as a driver of many years experience and a 
combat pilot with thousands of hours in the air, he testified 
that he had seen the street car and had not considered it 
an element of danger. (J. A. 10,13,14,15). Regardless of 
appellant’s prudence the street car could have been and, 
of course, was an element of danger when driven by a 
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motorman who was concerned with making np time (J. A. 
41, 44), and “watching the light.” (J. A. 22). 

(b) Testimony of Stephen Hast. 

This witness testified that he had been seated directly 
behind the motorman and that he had seen the motorcycle 
on the tracks at a time when the street car was still west of 
the west end of the loading platform. (J. A. 25). He stated 
that the street car had picked np speed which was never 
diminished until the moment of impact; that the driver 
never applied the brakes until the collision occurred and 
that he then “jammed” them. (J. A. 26). 

(c) Testimony of Captain Stafford. 

Captain Stafford testified that he, with 12 or 15 others, 
had been on the loading platform when the street car passed 
and that he, a Fire Department Officer, estimated its speed 
as between 20 and 25 miles per hour. (J. A. 52, 53). He 
heard no warning gong, and the street car never reduced 
its speed. (J. A. 53). 

(d) Testimony of Baymond Evans. 

This witness, produced by the appellees, stated that he 
had been on the loading platform. (J. A. 49). He stated 
that the street car had passed at a speed of between 15 and 
20 miles per hour and that people were waiting on the plat¬ 
form. He said that the standees did not “surge forward” 
toward the loading end. (J. A. 50, 51, 52). The street car 
hit the motorcycle. (J. A. 51). The street car did not re¬ 
duce its speed. He heard no gong. (J. A. 50, 52). The 
street car finally came to a standstill right in the middle of 
the intersection. (J. A. 51). 

(e) Testimony of Appellant’s Father. 

This witness, who has every conceivable reason for care¬ 
ful testimony, stated that a few minutes after the accident 
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lie was on the scene and spoke with the appellee, Hare, and 
that Hare, in response to “I am the kid’s dad, can yon tell 
me how it happened?”, answered: “I was watching the 
light. I didn’t see him. (J. A. 21, 22). 

(f) Testimony of Appellee, J. C. Hake. 

Hare, the operator of the offending street car, testified 
that as he pulled away from Twenty-second Street he made 
up his mind that because he was late he would run the plat¬ 
form at Twenty-first Street. (J. A. 41). This coincides 
with Hart’s testimony that speed was accelerated about the 
middle of the block. (J. A. 25). Hare said that he ap¬ 
proached the eastbound platform at Twenty-first Street at 
a speed of 5 to 10 miles per hour. (J. A. 41). As he 
passed the last person standing at the east end of that 
platform, he looked to his right and stepped on the power. 
(J. A. 41). At the same instant, he said, he saw through 
the second door (front exit) the motorcycle about to turn 
into his path. He said that he realized the danger and 
threw the car into emergency. (J. A. 41). 

Hare testified on cross examination that as he approached 
the intersection he did not see any traffic moving on Penn¬ 
sylvania Avenue. He admitted that he could have seen it 
had it been there. (J. A. 45). But he placed the motorcycle 
to his right and to his rear as the street car passed the east 
end of the platform, and estimated its speed as 15 miles an 
hour. (J. A. 41). If those facts were established, then the 
motorcycle would have had to be in Pennsylvania Avenue 
as the street car approached the intersection. 

Hare testified that he struck the motorcycle as it came 
on to the south rail of the eastbound track. (J. A. 41). But 
Captain Stafford stated that the appellant and the motor¬ 
cycle were lying between the eastbound and the westbound 
tracks. (J. A. 53). This would place the point of impact 
several feet north of the southbound rail of the eastbound 
track. Appellant said that his gas tank was badly dented 
by the impact. (J. A. 11). Hare testified the street car 
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struck the motorcycle in dead center on the left. (J. A. 45). 
Appellant’s left leg was broken at the knee when it was 
driven into the gas tank. (J. A. 11). The gas tanks are 
located midway of the frame of the motorcycle. Driving 
appellant’s leg into the gas tank conclusively proves that 
his front wheel had crossed the south rail and that it must 
have been on or across the north rail, thus upholding ap¬ 
pellant’s statement that he had been across or almost across 
the eastbound tracks and waiting. 

Hare testified that the street car, going at 5 miles an hour, 
could have been stopped within a distance of 12 feet. (J. 
A. 47). That when he approached the west end of the 
platform he was going 5 miles per hour. (J.A. 45). But he 
said that it went from 15 to 20 feet after the impact; that he 
had struck it 6 feet in front of the curb line and come to 
rest in the middle of the intersection. (J. A. 49). Thus, 
he effectively showed that he went at least 26 feet after 
“realizing the danger and throwing the car into emer¬ 
gency.” 

Pennsylvania Avenue at the critical point is 80.2 feet 
wide, and Twenty-first Street is 32 feet wide. (J. A. 18). 
The block from Twenty-second Street to Twenty-first Street 
is about 640 feet long. (J. A. 18). The east end of the 
eastbound loading platform at Twenty-first Street is slop¬ 
ing and extends almost to the imaginary curb line on the 
west side of Twenty-first Street. (J. A. 14). 

Appellant reluctantly but necessarily calls attention to 
so much of the testimony in order to show what facts are 
not in controversy and those disputed matters that should 
have been considered by the jury in the light of proper in¬ 
structions which the jury did not have. 

The Court granted appellees’ request for an instruction 
to the effect that even if the motorman were guilty of neg¬ 
ligence, recovery would be barred if the jury found that the 
appellant had been likewise guilty of negligence. (J. A. 
60, 61). 
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Thereafter the Court refused appellant’s request for in¬ 
struction on the doctrine of the last clear chance, stating 
in a bench conference that “the Court does not think that 
in an accident that happened within 20 feet, with the appli¬ 
cation of brakes, on notice of 6 feet, you could apply the 
last clear chance to that set of facts.” (J. A. 55). 

The Court thus disregarded the drawn issues. From a 
welter of contradictory testimony the Court separated the 
self contradictory testimony of the driver who struck the 
offending blow and chose to believe his version. Inferen- 
tially the Court dismissed as unworthy of credence the 
testimony of three other witnesses who say that the street 
car’s brakes were not applied, the gong was not sounded, 
speed was not slackened. One of those witnesses was pro¬ 
duced by the appellees. Another was a respected officer of 
our Municipal Government. Just as lightly and for no 
apparent reason the Court inferentially discarded appel¬ 
lant’s testimony and that of appellant’s father. On the 
record, there is absolutely no justification for the Court’s 
conclusion that the accident happened within 20 feet, or 
that brakes were applied on notice of 6 feet, or applied at 
all, or that the speed of the respective vehicles was this or 
that, or that the positions of the parties were thus or so. 
Those matters were in dispute and there was evidence for 
the jury to sift and weigh before determining who was 
negligent and whether, assuming both were negligent, the 
operator of the street car still could have avoided tragedy. 

Appellant concedes and will argue for the proposition 
that there are cases in which the testimony so clearly points 
to the plaintiff’s negligence and the defendant’s lack of 
opportunity to exercise any last clear chance, or any other 
chance, that Courts must refuse instruction on the doctrine. 
Land fair v. Capital Transit Company, supra, is such a case. 

United States v. Morrow, _U. S. App. D. C., 182 F. 

2d 986, is another. But appellant’s case cries out for 
distinction. 

Dismissing the last clear chance, the Court remarked: 
“But the theory of the defendant’s case is this: The motor- 
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man says that he did see the man at the platform, but it 
never occurred to him that he would drive into his path.” 

(J. A. 56). Now the Court, apparently having decided that 
only the motorman’s testimony deserves attention, refines 
it for him. Actually, Hare testified that he saw the appel¬ 
lant alongside and that he saw him by looking through the 
second door (front exit); realized the danger and stepped 
on the power and threw the car into emergency. (J. A. 45). 

In any event, the facts are in dispute. There is nothing 
in the record to justify the Court’s conclusion that appel¬ 
lant cut in front of the street car. Appellant gave a 
straightforward, unshaken account of being on the track 
with most of his turn completed, and of having gone there 
at a time when the street car had been at a distance of 
normal safety, and of having thereafter stopped to look in 
the opposite direction, and of having been struck and in¬ 
jured without warning while so prudently engaged. If 
appellant’s account was to have credence, then the operator 
of the street car could have seen him and should have seen 
him on the tracks while a distance of at least 119 feet sep¬ 
arated the vehicles. The operator of the street car and not 
the appellant knew that the street car would not stop for 
the waiting passengers. With the appellant looking away 
from the oncoming street car and with Hare alone possessed 
of knowledge that he was late and in a hurry, appellant’s 
unawareness of his peril seems to be not only excused but 
justifiable, and Hare, who says that as he entered the inter¬ 
section he stepped on the power, is also charged with hav¬ 
ing said: “I was watching the light and didn’t see him.” 
(J. A. 22). 

In the face of the foregoing, the Court again remarked: 
‘ 1 The testimony of the operator is that he applied the brake 
in a manner to apply three braking potentials, the brake 
on the wheels, the emergency brake, plus the dripping of 
sand, and stopped the car within 20 feet. I do not know 
what in the world he might have done more.” (J. A. 58). 
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With the utmost respect, appellant departs from the 
Court’s apparent idea that the testimony of Hare was some¬ 
how sacrosanct. What of the testimony of reputable wit¬ 
nesses who say that he did not slacken speed and that he 
did not apply the brakes until the time of impact? What 
is to be done with the testimony of a respected officer of 
the Court who says that Hare told him he had been watch¬ 
ing the light and had not seen the motorcycle? 

A search for something more that the motorman might 
have done would not be futile. He might have reduced 
speed while passing the platform. He might have seen the 
motorcycle and rider in a position of peril and the rider 
unaware if he had been watching from a distance of 119 
feet. He could have observed safety regulations when en¬ 
tering the intersection. He could have averted the collision 
had he not been in such hurry and himself oblivious of 
everything except the traffic light. 

The Doctrine of the Last Clear Chance can never be ap¬ 
plied without the jury sifting and weighing contradictory 
testimony. This doctrine, and every other doctrine of law 
that is handed to a jury while depending for its application 
upon a finding of fact, must be presented with this preface: 
“if you believe—.” The Court in this case took away from 
appellant his right to have all of the facts decided under all 
of the prevailing rules of law, and apparently because the 
Court chose to accept without analysis Hare’s version of 
the accident. Analysis would have shown that Hare’s ac¬ 
count of the happening was on its face impossible. 

By refusing to instruct the jury concerning the Doctrine 
of the Last Clear Chance, and by instructing concerning 
contributory negligence, the Court left for the jury the in¬ 
ference that it would have been an act of negligence which 
would bar recovery for the appellant to have assumed that 
the operator of the street car would use ordinary care in 
entering the intersection, or that he would otherwise obey 
the traffic regulations. Personal experience of jurors who 
live in this city ought to involve the knowledge that bus 
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and street car operators notoriously exceed the speed limits 
and otherwise disregard the regulations. 

Appellant contends that the controverted facts of his case 
present a perfect example of a situation in which the Doc¬ 
trine of the Last Clear Chance ought to he submitted for 
the jury’s consideration. Had his jury been given an ex¬ 
planation of the doctrine and told substantially this: 

“If you believe Finney and that he was in peril and 
unaware of peril at a time when Hare could have, or by 
reasonable care should have avoided the accident, then 
you will find for the plaintiff, even if you believe that 
he was negligent in being where he was, but if you find 
that he was himself guilty of negligence and that Hare 
had no opportunity to notice his peril in time to avoid 
the injury, or having noted it could not avoid it, then 
you will find for the defendants”, 

then, with the issues so clearly drawn, there could have 
been no question of the basis of the verdict. Had the ver¬ 
dict then gone against appellant, he would have had to 
know that the jury did not credit him. Had the jury found 
for the defendants under such instruction, we could know 
that they had refused to apply the Doctrine of the Last 
Clear Chance because they had found that Hare had no last 
clear chance. They were shut off from all concern for the 
question. 

Upon the instructions as given and the verdict which fol¬ 
lowed, we cannot even guess at what or whom the jury 
believed. We can know only that the jury found the ap¬ 
pellant negligent in some degree. We cannot guess at what 
degree. Was it that he was negligent if he assumed that 
the street car which he last saw 119 feet away would not, 
with its driver disregarding all else except the light, come 
tearing down upon him. Under the instructions as given 
such assumption if imputed to him would bar recovery. 


Facts Tending to Show a Situation that Presented to Appel¬ 
lant an Assurance of Safety Should Have Been Consid¬ 
ered by the Jury in Connection With the Question of 
Contributory Negligence. 

Negligence is a relative term. Were it not so, that stal¬ 
wart ghost of the prudent person no more would haunt the 
cases. That which is here an act of wisdom is there an act 
of folly. Prudence in this situation is recklessness in that. 

Parrott v. Wells, 15 Wall U. S. 524, 21 L Ed 206; 

Cobb v. Twitchell, 91 Fla. 539,108 Sou. 186; 

Johnson v. New York, 208 N. Y. 77,101 N. E. 691. 

Appellant requested instruction that the jury might con¬ 
sider whether the fact that standees were on the platform 
created a situation which was such as to give him an 
assurance of safety when entering the area of the tracks. 
(J. A. 55). 

In denying it, the Court stated that denial was for the 
reason that it did not fit the facts of the particular case 
and because appellant had admitted that he had experience 
of a street car going through and not stopping. (J. A. 55). 
Appellant still says that if ever the facts of a particular 
case made proper the instruction, this is it. 

In addition to the facts of his careful turning—a favor¬ 
able control light; usual hand signals; a check of traffic 
to the rear; observation of the street car at a distance; his 
slow and prudent rate of speed, and his halt to regard west¬ 
bound traffic—is the presence of persons waiting to board 
an approaching street car which was being operated for the 
express purpose of stopping to pick up and transport per¬ 
sons who so wait. 

Arguendo, let it be laid down as a matter of law, with 
knowledge charged to all who use the streets, that one 
time out of each one hundred times a street car comes to a 
platform where passengers wait and does not stop. 





If such were a matter of positive knowledge, would it not 
follow that a person regarding the oncoming car 
and seeing standees on the platform would have 
some justification for saying: ‘‘the odds are 99 to 1 
that it will stop!” Were we charged with knowledge that 
street cars fail to stop five times of each one hundred times, 
could we not say: “the odds that it will stop are 19 tol?” 

If, as appellant completed his turn into Twenty-first 
Street and, having seen the street car at a normally safe 
distance, prudently stopped for a moment’s regard for 
other traffic, the odds that the car would stop were no better 
than even, such odds, or his probable contemplation of the 
odds under the circumstances, when bearing upon his 
negligence or freedom from negligence, should have been 
considered by the jury. 

While a custom is not conclusive as a standard of reason¬ 
able prudence, it is a reasonable basis for the contention 
that what is ordinarily done by men generally engaged in 
a similar activity has some relevancy to the inquiry as to 
what an ordinarily prudent person would do under the 
same circumstances. 

Seaboard Airline R. R. Co. v. Watson, 94 Fla. 571, 
113 Sou. 716; 

Sweeney v. Blue Anchor Bev. Co., 325 Pa. 216, 189 
A 331. 

Therefore, despite the Court’s having attached great 
importance to appellant’s admission that he knew that 
street cars sometimes fail to stop where standees wait, 
it appears that a reasonably prudent person might give 
more weight to the knowledge that street cars more often 
stop. 

Appellant asked for no conclusive instruction. He 
wanted the fact that standees were on the platform and 
waiting for the street car to be considered along with the 
other facts when the jury came to determine the question of 
contributory negligence. (J. A. 7). The jury had to decide 
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if he had been prudent in going on the tracks. The yardstick 
was, or should have been, the action, under similar circum¬ 
stances of the familiar prudent person. It should have been 
the jurors’ concept of a prudent person—not the Court’s 
concept—that gave determination. Here the jury was 
denied consideration of a critical element of the factual 
situation. Inferentially they could speculate if it had been 
imprudent for the appellant to make any assumption, but 
could not have clear instruction as to the variability of pru¬ 
dence under variable conditions. Who can say what juror 
might not have believed that the presence of standees did 
offer some assurance of safety? 

Appellees urged that the appellant wanted the jury to 
draw from the requested instruction an inference “which 
would have been misleading in that it gave undue emphasis 
to only one of several equally tenable inferences.” Appel¬ 
lant believes that it is a normal function of a jury to con¬ 
sider all of the facts that testimony has adduced and to 
select from all of the tenable inferences that inference which 
the jury finds controlling. It seems strange that an instruc¬ 
tion should be shut out because it might give rise to several 
tenable inferences from which the jury might make selec¬ 
tion. Inferences, like truths, must take their chances in 
the competition of the market place. 

Appellees say that the requested instruction might have 
given rise to the equally tenable inferences that the pres¬ 
ence of the standees might: 

(a) Have obscured the vision of the motorman. 

There was testimony that he could have, or should have 
had a straightaway view of appellant’s peril from a distance 
of more than 119 feet (Hart, J. A. 25), (Appellant, J. A. 
10, 15). There was testimony that Hare, as a res gestae 
statement, declared that he had been watching the light 
(J. A. 22). 


17 


(b) have obscured the view of the plaintiff. 

Appellant could not sensibly argue that he did not 
see the street car and at the same time that he 
expected it to stop. He has always admitted that 
he saw it. 

(c) have caused the motorman to slow down to beware 
of unwary passengers. 

There is a wealth of testimony that Hare never 
slowed. (Hart, J. A. 25), (Stafford, J. A. 53), 
(Evans, J. A. 51). 

(d) have caused a clanging of the gong to warn stand¬ 
ees that the street car following would pick them 
up. This confers the power of intelligible speech 
upon a clanging gong. 

But Stafford heard no gong. (J. A. 53). 

Evans missed the metallic message. He never 
heard it. (J. A. 50). 

But all this is moot. Any inference drawn by the jury 
could have been drawn and should have been drawn from 
all of the facts and the jury should have been told that, inas¬ 
much as the required degree of care varies with the circum¬ 
stances, the presence of the standees might be considered as 
bearing upon the question of appellant’s negligence at the 
time and place of the collision. Stripped of non essentials, 
there is the question: When considering if an injured cyclist 
has been contributorily negligent, where he turned into a 
street which an approaching street car would sometime 
cross, and standees were on the platform waiting to board 
that street car, was his situation exactly the same as if no 
persons had waited on the platform 1‘ More important is 
the question: Would a reasonably prudent person have 
found a difference? The Court deprived the jury of all 
chance to make determination. 

Appellant sought no control of inferences. He wanted 
the jury told that the juror’s concept of the actions of a 
prudent person should guide their questing, and that they 



might consider as just one element of their concept whether 
their prudent person, raised in imagination for this one 
set of circumstances, might have taken some assurance of 
safety from the presence of the standees. 

It was no cure for the Court to say that counsel would 
probably argue the point. Juries look for instructions to 
the Court and not to counsel 

Appellant says that it was error for the Court to deny 
as inapplicable an instruction so well used in analogous 
cases as to have assumed its place as standard. 

CONCLUSION. 

Upon all of the foregoing, it is contended: 

1. That denial of an instruction concerning the doctrine 
of the last clear chance was prejudicial error; that 
the facts of the case bring it squarely within the 
doctrine’s application, and that it should have been 
given; 

2. That it was prejudicial error for the Court to deny 
the instruction on the basis of the Court’s decision 
as to the credibility of witnesses; 

3. That the presence of standees on the loading plat¬ 
form should have been considered under proper 
instruction as having a bearing upon the question of 
appellant’s contributory negligence, and that denial 
of the requested instruction was error; 

4. That upon his motion, appellant should have been 
granted a new trial 

Therefore the judgment should be reversed and the cause 
should be remanded for appropriate proceedings. 

Respectfully submitted, 

Dennis Collins, 

Shoreham Building, 
Attorney for Appellant. 
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177 Filed Sep 15 1948 

IN THE UNITED STATES DISTRICT COURT 

foe the District of Columbia. 

Robert R. Finney, 2560 University Place, N. W., Washing¬ 
ton, D. C., Plaintiff, 

v. 

Capital Transit Company, a corporation, 36th and M 
Streets, N. W., Washington, D. C^ and J. C. Hare, 425 
D Street, S E., Washington, D. C., Defendants. 

; Civil Action No. 3802—’48. 

Complaint for Damages for Personal Injuries. 

The plaintiff, Robert R. Finney, respectfully shows unto 
the Court as follows: 

1. That he is an adult citizen of the United States and a 
resident of the District of Columbia. The defendant, Capi¬ 
tal Transit Company, is a corporation doing business in the 
District of Columbia, and the defendant, J. C. Hare, is a 
resident of the District of Columbia. The amount in con¬ 
troversy, exclusive of interest and costs, exceeds the sum 
of Three Thousand ($3,000.00) Dollars; 

2. On, to wit, October 1,1947, at about four o’clock in the 
afternoon, plaintiff was riding his motorcycle in a lawful 
and careful manner and was proceeding in an easterly di¬ 
rection on Pennsylvania Avenue, N. W. As plaintiff, with 
the control light at 21st Street and Pennsylvania Avenue, 
N. W. in his favor, made a left turn into 21st Street, N. W. 
for the purpose of proceeding north on that street, and at 
a time when he had reached the approximate middle of said 
intersection, he was violently struck and severely and per- 
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manently injured by a street car owned by the defendant, 
Capital Transit Company, and operated in a careless and 
negligent manner by the defendant, the said J. C. Hart, an 
agent, servant, or employee of said Capital Transit Com¬ 
pany. P l ai n ti ff had given the proper hand signal and 
178 was at all times in the exercise of due care; 

3. P l a in t iff , as a result of the careless and negli¬ 
gent operation of said street car was violently struck in the 
left leg. His leg was driven into the gas tank of said motor¬ 
cycle, bending and damaging the same. Thereafter plain¬ 
tiff's motorcycle was overturned and plaintiff was thrown 
into the street, alighting on his head. Plaintiff's motorcycle 
was badly damaged, necessitating expensive repairs. Plain¬ 
tiff's injuries to person consisted of a fracture of the 
condyles of the left femur and of the lateral tibial plateau. 
He also suffered a stellate wound of the scalp and a severely 
sprained neck and back; 

4. Plaintiff, as a result of the injuries aforesaid, was 
forced to spend much time in hospitals and thereafter to 
re m ai n at home in a Hip Spika cast for several months. 
Plaintiff lost one entire semester from his studies at George 
Washington University, and also lost the compensation due 
him as a veteran and student. He incurred hospital bills 
and medical expenses and has suffered and will continue to 
suffer great pain and anguish. 

Wherefore, the premises considered, plaintiff demands 
judgment against the defendants and each of them in the 
amount of Fifty Thousand ($50,600.00) Dollars, besides the 
costs of this action; 

And such other and further relief as to the Court may 
seem fitting and proper. 

Denote Collins, 

Shoreham Building, 
Attorney for Plaintiff. 

P l ainti ff demands a jury trial of all the issues of fact 
herein. 






179 Filed Sep 30 1948 

Answer of Capital Transit Company 

First Defense. 

1. The defendant Capital Transit Company admits that 
on October 1, 1947, at the intersection of 21st Street and 
Pennsylvania Avenue, in the District of Colombia, its east- 
bonnd streetcar operated by defendant’s employee, J. C. 
Hare* came into collision with a motorcycle operated by 
plaintiff. 

2. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the injuries and damage alleged 
in the complaint to have been sustained by plaintiff. 

3. Defendant denies that there was an negligent opera¬ 
tion of its streetcar. The allegations of the complaint not 
specifically admitted or denied are denied. 

Second Defense. 

The injuries and damage suffered by the plaintiff were 
caused by his sole and/or contributory own negligence and 
want of due care for his own safety in the manner of opera¬ 
ting his motorcycle. 

Hogan & Habtson. 

By George D. Horning, Jr. 

Frank F. Roberson, 

Attorneys for Defendant 
Capital Transit Company. 

• •••••••• 

181 Filed Mar 28 1949 

Answer of J. C. Hare to Complaint. 

First Defense. 

Defendant, J. C. Hare, admits that on October 1,1947, at 
the intersection of 21st and Pennsylvania Avenue, N. W., 
in the District of Columbia, a collision occurred between the 
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plaintiff, a motorcycle, and a streetcar of the Capital Tran¬ 
sit Company, a corporation, operated by this defendant. 
He is without knowledge or information sufficient to form 
a belief respecting the injuries and damages allegedly suf¬ 
fered by the plaintiff. He denies that he negligently oper¬ 
ated his streetcar and denies the remaining allegations in 
the complaint not herein specifically answered. 

Second Defense. 

The injuries and damages, allegedly incurred by the plain¬ 
tiff, resulted solely from negligence and carelessness on the 
part of the plaintiff in the operation by him of his motor¬ 
cycle at the time and place mentioned in the complaint. 

Third Defense. II 

The injuries and damages, allegedly incurred by the 
plaintiff, resulted from contributory negligence on the part 
of the plaintiff in the operation of his motorcycle at the 
time and place mentioned in the complaint. 

t _ 

Hoc AN & Habtson. 

By Geo. D. Horning, Jr., 

Frank Roberson, 

Attorneys for Defendant , 

810 Colorado Building 
' Washington 5, D. C. 


183 Filed Mar 16 1951 

Pretrial Proceedings. 

Statement of Nature of Case: 

Action for personal injuries and property damage sus¬ 
tained by the plaintiff on Oct. 1 1947, at about 4 p. m., 
when the plaintiff on a motorcycle was proceeding east on 
Penna. Avenue and was in the process of making a left turn 
north on 21st St when struck by a car of the Capt Trans. Co. 

P l ain t iff claims that he was proceeding on a green light 
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for the east bound movement of traffic and that the street 
car was likewise proceeding eastbound. Plaintiff claims 
that he had turned so as to be headed north into 21st St. 
when he was struck while on the east-bound track of deft. 
C. T. C. 

Negligence: failure to keep proper lookout, failure to give 
full time and attention to operation of vehicle, failure to 
slow down vehicle so as to prevent colliding, excessive speed 
under the circumstances, doctrine of “last clear chance ,, . 

Permanent injuries: left leg in the area of the knee—some 
limitation of movement and occasional pain. In addition 
to permanent injury, fracture of the left knee, in cast two 
months, severe scalp wound, concussion, sprain back of the 
neck, shock. 

Special damages: hospital $119.50; doctors $298.00; am¬ 
bulance $38.50; X-rays $125.00; medicine $15.25; taxicabs 
$21.25; loss of income $260.00, 4 months at $65.00, GI, also 
loss of semester of school, damages to motorcycle $221.60. 

Defendant denies any and all negligence and claims that 
the injuries, if any, were due to the sole negligence or the 
contributory neglicence of the plaintiff. Deft, claims that 
it was proceeding east on the traffic light that the plaintiff 
cut in front of its vehicle in violation of traffic regula¬ 
tions. 

184 Stipulations: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court to 
prevent manifest injustice. 

Intersection controlled by traffic lights which were func¬ 
tioning. 

Hospital records, X-rays and traffic regulations may be 
received without formal proof subject to test of relevancy 
and materiality. 

Counsel to exchange names and addresses of witnesses 
within 3 days. 

C. B. King, 
Pretrial Justice. 


Dated March 14,1951. 

Remarks of Pretrial Jnstice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Dennis Collins, 

Atty. for Plaintiff. 

Hogan & Hartson, i 

By F. F. Roberson, 

Atty. for Defendant. 

188 Filed Apr 25 1951 
Plaintiff’s Instruction No. 4. 

You may consider whether the condition of the street car 
loading platform, namely, the fact that there were persons 
standing thereon waiting to board the street car, was such 
as to give a reasonably prudent person assurance of safety 
in entering upon the track area, as plaintiff did. 

• ••#••••* 

189 Filed Apr 25 1951 
Plaintiff’s Instruction No. 5. 

You are instructed that the rights and obligations of the 
operator of a streetcar and the driver of another vehicle, 
both using a public highway, are reciprocal; each owes to 
the other the exercise of ordinary care in an effort to avoid 
an accident. 

• • • • •'* * • • 

193 Filed Apr 25 1951 

Plaintiff’s Instruction No. 9. 

If you find that the plaintiff, Robert Finney, (1) was in a 
position of danger; (2) that said Robert Finney was unable 
to extricate himself from this position of danger or was 
unaware of his danger; (3) that the defendants, Hare and 
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Capital Transit Company, were aware or by the exercise 
of reasonable care should have been aware of the plaintiff’s 
danger and inability to extricate himself from danger; and 
(4) that the defendants, aware of such danger with the 
means available to them were able to avoid striking the 
plaintiff after they became aware or should have became 
aware of the danger of the plaintiff and the inability to 
extricate himself from danger and failed to do so, then your 
verdict shall be in favor of paintiff. 

1 198 Fied Apr 25 1951 

Verdict and Judgment. 

This cause having come on for hearing on the 23rd day 
of April, 1951, before the Court and a jury of good and 
lawful persons of this distrit, to wit: 

Edward H. Joyner, Jr., Margaret L. Fisher, Lewis C. 
Loudemick, Carl F. Snyder, Emma W. Gaskins, Ethel L. 
Burch, William D. McCall, Robert S. Nash, James B. Reeder, 
Nancy M. Pinkard, Edward S. Hedrick, Catherine Arm¬ 
strong who, after having duly sworn to well and truly try 
the issues between Robert R. Finney, plaintiff, and Capital 
Transit Co. and J. C. Hare, defendants, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 25th day of April, 1951, that they find for 
the defendants against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendants go hence without day, 
be for nothing held and recover of plaintiff their costs of 
defense. 

Harry M. Hull, 

Cleric. 

By Dorothy M. Barrick, 

Deputy Clerk. 
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205 Filed May 21 1951 

Order. 

This cause came on to be heard upon plaintiff’s motion 
for a new trial and after consideration of the same and the 
arguments of counsel, it is by the Court this 21st day of 
May, 1951, 

Ordered that the motion for a new trial be and hereby is 
denied. 

James R. Kirkland, 

Judge. 

• •#•••••* 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

Robert W. F inn ey, the plaintiff, was called as a witness 
and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Collins: 

#•***•*** 

Q. Directing your attention to October 1, 1947, at 
4 about 4 o’clock in the afternoon, do you recall where 
you were at that time? A. Yes. I was in the vi¬ 
cinity of Twenty-first and Pennsylvania Avenue, Northwest. 

Q. Were you involved in an accident at that time? A. 
Yes, sir; I was. 

Q. Where did this accident occur? A. At the intersection 
of Twenty-first and Pennsylvania. 

Q. Where had you come from prior to that time? A. I 
had just finished classes at George Washington University 
at about four minutes before 4, and I had ridden the motor¬ 
cycle to Twenty-first and Pennsylvania Avenue and parked 
it on the south side of the street, just to the rear or just at 
the edge of the rear of the platform, at the west end of it. 
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I had gone across the street to the Stndent Book Company 
to pick np some books which I had purchased, and I had 
returned to the motorcycle and got on it, and things that 
led to the accident occurred after that. 

Q. Now, when you got on the motorcycle, will you tell 
what you did then! A. Well, I started the motorcycle and 
lifted up the jiffy stand that you use to set the motorcycle 
on. I looked to the left, down to the west on Pennsylvania 
Avenue. There were no automobiles coming, and a 

5 streetcar was in the vicinitly of the platform at 
Twenty-second Street. He was either leaving the 

platform or he was at the platform. 

• •••••••• 

6 Mr. Finney, do you know how long that streetcar 
platform is? A. At the present time, sir, it is 119 

feet long. 

Q. Now, where was your motorcycle parked with relation 
to the loading platform? 

• •••••••• 

A. I was in a position, sir, just opposite the end of the 
loading platform, parked at a 45-degree angle to the curb. 
That’s the way you usually park your motorcyce, sir. It 
was just about in that position (indicating). 

Q. Will you describe what course you took from 

7 there to Twenty-first and Pennsylvania Avenue? A. 
I drove over into the left-hand lane of traffic, approxi¬ 
mately 10 or 12 feet from the platform—at least within an 
arm’s length, but it was about the center of the left lane of 
traffic, and I proceeded forward to the end of the platform, 
and I looked at the light. I had a green light. I came to a 
very, very slow rate of speed as I entered the intersection. 
As I came to the intersection and slowed down, I looked in 
my mirror. There was nothing behind me—any vehicular 
automobile traffic—and I turned my head. 

I saw the streetcar which had originally been down here 
was approaching the west end of the platform, and as I 
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turned to cross onto the tracks, I, as a normal person would, 
I assumed, because there were people on here, that he was 
going to stop, but I also assumed—I knew that he had 
enough time to stop between here and there, and as I went 
on the track I knew where he was, knew his position rela¬ 
tive to me. I stopped, looked to the right for oncoming 
traffic in that direction, and at that point there was a loud 
clanging of bells and a swish of brakes and an impact, and 
that’s about all I remember of it. 

• •••••••• 

9 Q. By the way, one question: When you started to 

make your turn, did you notice whether there were 
any people on the platform? A. Yes, there were people on 
the platform. 

Q. Was it one or more than one? A. It was more than 
one, sir. 

• •••*•••* 

24 Q. Mr. Finney, I do not believe I asked you what 
part of the streetcar was in contact with what part 
of your motorcycle. A. The front of the streetcar hit the 
rear crash bar of my motorcycle, as I was on the track in 
this position, and swept me around so that I was flush with 
the front of the streetcar after the collision; and in hitting, 
as the motorcycle went around this way, the streetcar pushed 
my bar into the tank of the motorcycle with such force that 
the tank was bent in to the center bar of the motorcycle a 
distance of about that far (indicating). 

• •••••••• 

Cross-examination 

By Mr. Roberson: 

• •••••••• 

26 Q. Now, on the 1st of October, 1947, you told us 
you had gone over to the Student Book Store on 
Pennsylvania Avenue? A. Yes, sir. 

Q. Were you alone at that time? A. I was, sir. 
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Q. And when you left the bookstore how did yon get back 
to your motorcycle? A- Crossed the street directly from 
the front of the bookstore, sir. 

Q. You did not go down to Twenty-first street and cross 
in the crosswalk? A. No, I didn’t, sir. 

Q. You went straight across? A- Yes, sir. 

27 Q. Did you walk across an eastbound loading plat¬ 
form? A. No, sir; I didn’t; just at the rear of it. 

Q. How far did you pass from it? A. About 4 feet, sir. 

Q. Then, could you walk directly toward your motorcycle 
or did you have to bend back to your right? A. To my 
right? 

Q. Yes. A. No; I walked direct to the motorcycle; if any¬ 
thing, slight to the left. 

Q. And were there about 25 or 30 people on that loading 
platform, Mr. Finney? A. I don’t know how many were 
there, sir. I don’t know. Maybe there were ten. Ten, I 
would estimate. I didn’t count them. 

Q. Were they concentrated down toward the eastern end 
of the platform? A- No, sir; they were along the platform. 
• •••••••• 

29 Q. Mr. Finney, you estimate that there were no 
more than ten people on that platform. A. I esti¬ 
mate about ten people, sir. 

Q. Was that the time you walked past it or at the time 
of the accident? A. The time I went past it on my motor¬ 
cycle. 

Q. And there may or may not have been more people be¬ 
tween that time and the time of the accident; is that 
right? A. Well, there were about ten people on the plat¬ 
form as I passed it, sir, and the accident happened shortly 
thereafter. 

Q. About how many of those people were down toward 
the eastern end of that platform? A. As I say, they were 
sparsely scattered from the center of the platform, where 
the center door would be, up to the end, sir. I couldn’t say, 
sir. 
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Q. Did you say that you at one time saw a streetcar back 
in the neighborhood of Twenty-Second Street? A- Yes, 
sir. 

Q. Where were you when you saw that? A. I was look¬ 
ing to my left before pulling away from the curb. 

Q. You were already on your motorcycle? A. Yes, 
sir. 

30 Q. Describe that motorcycle to us. Was it a two- 
wheel vehicle or three-wheel? A. Yes, two-wheeL 

Q. You were already in motion at the time you looked? 
A. No, sir; I wasn’t in motion. I had the motorcycle in 
gear and ready to engage the dutch, but I was stationary 
and I looked to my left. I saw the streetcar at the other 
end of the street, down by the end of the platform, on 
Twenty-Second Street. 

Q. Is that something you saw in the mirror of your 
motorcycle? A. No, sir. I saw him. 

Q. What did you do after that? A. I pulled forward in¬ 
to the left lane of traffic and turned to my right in the 
direction of Twenty-First Street. 

Q. At the time you saw that streetcar down toward 
Twenty-Second Street, was it in motion or standing still? 
A. It was in motion, sir. I don’t know whether it was just 
leaving the platform; whether he had stopped or not. It 
was in motion. 

Q. You did not pay that much attention to it? A. No. 
My sense of judgment, as I said—he wasn’t an element of 
danger to me. 

Q. Then you pulled over alongside the eastbound 

31 platform; is that right, sir? A. Yes, sir. 

Q. About how far were you proceeding from it as 
you drove down the length of that platform? A. About 
the position which would be half way between the wheels of 
an automobile which was moving along the side of it. I 
would say at least 8 feet—8 to 9 feet. 

Q. As you drove by there you noticed there were people 
standing still? A. As I drove by I noticed that there were 
people on the platform. I didn’t count them, sir. 
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Q. Where does the eastern end of that platform termi¬ 
nate with respect to Twenty-First Street? A. Well, sir, 
it is a very strange corner, as yon can see. The sonth curb 
and the southwest comer of that picture extends far out 
in advance of the north curb, and the platform—the street¬ 
car platform—extends up to the crosswalk and it slopes 
off. I don’t know whether it is just to the crosswalk or 
beyond it, but it slopes off so that people standing on it 
would be as far as from here to the end of the table back 
of it, because it slopes down like that. 

Q. This is the type of concrete platform that has a slight 
slope on one end of it? A. Where the streetcar usually 
stops at the beginning of the slope. 

32 Q. Were there any people standing on the slope? 
A. No. 

Q. You say that with reference to what time? A. As I 
approached the intersection, sir. 

Q. Then what did you do after you reached the eastern 
end of that loading platform? A. As I was approaching 
it, I was in low gear, and I slowed to practically no speed at 
all. I checked to make sure that the light was green. I 
had my hand out as I approached (indicating), because 
your throttle is by the right hand. I had my hand out. I 
looked in my mirror to clear behind me. Then I turned 
my head, saw the streetcar was approaching the western 
end of the platform and wasn’t an element of danger to 
me, sir. 

Q. My question was, What did you do as you approached 
the eastern end of that platform? Did you do all those 
things that you have related as you approached the eastern 
end of that platform? A. I slowed down, I checked the 
light, I looked in my mirror, and I held out my hand. It 
was all in one operation; it goes in a series. 

Q. How far were you from the eastern end of the plat¬ 
form when you first held out your hand? A. I imagine it 
was 25 feet, sir; 30 feet. 
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Q. Did you just hold it out momentarily as you 

33 continued moving and then take it back in? A. I 
did. I held it out until I reached the end, and then I 

pulled it back. 

Q. You held it out for a distance of about 25 feet? A. 25 
or 30 feet. 

Q. You did turn your head to look back in the direction 
of the oncoming streetcar? A. I turned my head as far 
as my shoulder, like that (indicating) to see the streetcar. 

Q. Did you see it the second time in the mirror or di¬ 
rectly? A. I saw it when actually turning my head, sir. 

Q. And where? A. It was approaching the west end of 
the platform. 

Q. I assume it was approaching it from the time it left 
Twenty-Second Street, but how far? A. It was coming to 
the platform from the Judge’s bench to the gate back 
there. 

Q. What would you estimate that to be? A. About 30 
feet, sir; about that far. 

Q. What was the speed at that time? A. I dont’ know, 
sir. 

Q. What was your own speed? A. Almost at a stand¬ 
still, sir; about 1 mile an hour or 2 miles an hour. 

34 Q. And that is the last time you saw the streetcar? 
A. Yes, sir; as I turned; not before I turned. 

Q. Did you see it after you passed the eastern end of the 
platform? A. Yes, sir; I saw it—yes, as I got to the end 
of the platform, because I was beginning to make my turn. 

Q. You began your turn as you reached the eastern end 
of that platform? A. Yes, sir. 

Q. Where was your motorcycle with respect to the east¬ 
ern end of the platform when it came into contact with the 
streetcar? A. That I don’t know, sir. The police measured 
that, I don’t know. 

Q. You do not know how much farther you had gone? 
A. No, sir. I was on the track. I went on an angle, but I 
don’t know how far out in front of the end of the platform 
it was. 
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Q. Were yon on the southernmost of the rails when your 
accident happened? A. No, sir. I was dead center of the 
street—in fact, my front wheel was beyond the northern¬ 
most rail. 

Q. Can you tell us where your motorcycle was with re¬ 
spect to the west curb line of Twenty-First Street, if you 
can’t tell us about the loading platform? A. I don’t 

35 understand you, sir. 

Q. The west curb line of Twenty-First Street 
would be an imaginary line drawn across Pennsylvania 
Avenue. A. I don’t know what the position of the motor¬ 
cycle was at the time of the crash. I know that in order to 
make that turn it is impossible to get out into the center of 
the intersection without making a turn of more that 90 
degrees back, which makes it a veiy dangerous corner. 
***••••** 

Q. You tell us, with respect to any fixed object here, Mr. 
Finney, where you were at the time your motorcycle was 
struck? A. I don’t know, sir, because after the accident I 
couldn’t see it. I was sufficiently in front of it—I don’t 
know where it was. 

Q. Did you look for westbound automobile or streetcar 
traffic before you began to make your turn? A. 

36 Westbound? 

Q. Yes. A. Yes, sir. I looked at that as I looked at 
the light and turned my head back over my shoulder. 

Q. Was it clear for you to make your turn? A. There 
were cars coming, sir. They were coming in the western 
direction toward the platform. There were cars. 

By the Court: 

Q. Cars or automobiles? A. Automobiles, sir. And I 
pulled on the track; stopped to clear, for them to go by. 

By Mr. Roberson: 

Q. Is it your testimony that you became stationary; you 
came to a standstill? A. Yes, sir; I came to a stop with 
the front handbrake. I stopped to look in the other direc¬ 
tion. 
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Q. Where was your motorcycle then? A. It was about 
as far as from here to you in front of the platform, if that 
far; just 2 feet inside. 

Q. What do you estimate the distance between us to be? 
A. I will say about 16 feet, 17 feet. My first estimate wasn’t 
correct here. 

Q. Where were you when you were at a standstill 

37 with respect to the north and south rails of the east- 
bound track? A. I was across them with my front 

wheel as far over as the northbound rail and my rear 
wheel as far south as the southbound rail. 

Q. In other words, you were astride the track for the 
eastbound streetcar? A. I was astride the track; yes, sir. 

Q. How long were you in that position before you were 
struck? A. It is very hard to estimate, sir; two, maybe 
three, seconds. 

Q. Were you still at a standstill at the time you were 
struck? A. Yes, sir. 

• •••*•••• 

38 Q. In order that we may be perfectly clear, Mr. 
Finney, you do not contend that you looked for the 

streetcar after you passed the eastern end of the loading 
platform? A. Could I ask you to repeat that, sir? 

Q. At the time you looked for the last time for the street¬ 
car, the time you last saw the streetcar, your motorcycle 
was about at the east end of the loading platform; is that 
right? A. I had reached the east end of the loading plat¬ 
form when I looked. 

Q. Were you abreast it? A. I was abreast it and pass¬ 
ing it as I looked. 

Q. Your motorcycle was actually passing? A. Passing 
the east end. 

Q. You cut that east end in trying to make the turn, 
didn’t you? A. I did what was necessary to make that 
turn, sir. 

Q. I didn’t ask you what was necessary. I asked you if 
you cut it. 
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The Court: The last answer will go out. 

• •••••••• 

39 The Court: Suppose we ask the witness if he 
knows of any deviation from the drawings. 

The Witness: The measurements are right. However, 
the picture construes a false idea. Twenty-First Street is 
only 32 feet wide, which, in comparison to your 80.2, 

40 makes it less than half the width of Pennsylvania 
Avenue, which creates a difficulty. 

• •••••••• 

The Court: Does that plat show the width of Pennsyl¬ 
vania Avenue ? 

Mr. Roberson: Yes, sir; 80.2 feet. 

Mr. Collins: And Your Honor asked a while ago as to 
the distance of the block between Twenty-First and Twenty- 
Second. 

The Court: If it is shown. 

Mr. Collins: It is 640 feet. 

41 Is it your testimony, Mr. Finney, that there were 
still only about ten people scattered around the plat¬ 
form at the time of the accident? A. I don’t know how 
many there were there. 

Q. Do you know whether there were more than at the time 
you crossed over in your motorcycle? A. No, sir; I don’t 
sir. 

Q. Mr. Finney, do you remember a Mr. Malloy, from the 
Transit Company, coming around and interviewing you 
and your father at the hospital the day after the accident? 
A. Sir, I don’t remember the man’s name. Some man came 
from the Capital Transit Company, not the day after, but 
the same evening as the accident. 

Q. I believe it was on October 2, wasn’t it? A. No, sir. 
I am sure that it was the same day as the accident. 
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Q. At any rate, your father was with you? A. Yes. He 
came in while I was talking to the man. The man was 

asking me questions* and I had a headache- 

Q. Your father is a lawyer, isn’t he? A. Yes, he is, sir. 
I had more than a headache, sir. 

Q. Didn’t you tell him at that time that there were ap¬ 
proximately thirty people on that loading platform? A. 
I don’t remember what I told him, sir. I don’t remember 
it very welL 

42 Q. You would not deny having told him that? A. 
I will deny it, because I don’t remember having told 

him, sir. 

Q. You told him that you had assumed, in making that 
turn, that the streetcar was going to stop; isn’t that true, 
sir? A. I don’t know what I told him, sir, when I talked 
to him. I don’t remember. I know that I tried to explain 
the accident to him, but I don’t know how clear it was. 

Q. Well, actually, at the scene of the accident you had told 
the motorman himself, Mr. Hare, who is sitting here, that 
you had assumed he was going to stop, didn’t you? A. 
I didn’t tell Mr. Hare that. 

Q. Isn’t it a fact that that is what you assumed was going 
to happen? A. I didn’t assume that he was going to stop. 
I thought he might stop, but I assumed that—I didn’t as¬ 
sume ; I was sure he had sufficient space and time in which 
to avoid hitting me if he wasn’t stopping. 

Q. You did not make any assumption in your own mind 
one way or the other as to whether he was going to stop or 
not? A. I think it is a normal assumption, sir, to cross 
on the left-hand turn, that you assume that he is going to at 
least slow down before he passes the platform. 

43 Q. My question to you is not what the normal as¬ 
sumption is, but what your assumption was. A. Yes, 

I assumed he was going to slow down before he passed the 
platform. 

Q. Didn’t you tell Mr. Malloy that as the front wheel 
of your motorcycle got on the track, or maybe just before 
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that, you heard the air go on on the streetcar brakes and a 
bell sound and that is when you were struck? A. I don’t 
remember telling Mr. Malloy that, sir. 

Q. Well, isn’t that the fact, Mr. Finney? A. No, that 
is not the fact, sir. 

Q. Is your recollection fresher about the accident now 
than it was back in 1947 soon after the accident? A. My 
recollection of the accident, sir, is as vivid as it was just 
as it happened, but the period just after the accident was 
not very vivid in my mind. It still is not. I was in a state 
of semiconsciousness. 

Q. Did the streetcar stop about the middle of that street? 
A. I don’t know where he stopped, sir. 

Q. You do not have any idea about that? A. No, sir; 
I don’t. 

Q. How long have you lived in Washington, Mr. Finney? 
A. 15 or 16 years, sir. 

Q. You have ridden these streetcars yourself? 
44 A. Yes, sir. 

Q. You know that they sometimes pass up street¬ 
car stops, do you? 


Q. You have seen them pass up car stops? 

A. I know that at times they do pass car stops. 


45 Harry A. Finney was called as a witness and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Collins: 

Q. Will you state your name, please? A. Harry A. 
Finney. 


Q. And what is your occupation? A. lama lawyer. 
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Q. Are you related to the plaintiff, Robert Finney? A. 
I am his father. 

• ••••«••* 

46 Q. Will yon describe what yon saw and what yon 
did when yon got there ? A. There was a great crowd 

on both sides of the street and on the loading platform. 
There must have been several thousand people in that 
neighborhood, and I looked first for Bob and found him 
lying between the eastbound rails, almost to the curb line 
of the east side of Twenty-first Street. 

• ••••••*• 

He was lying with his head to the east, his feet to the 
west. Someone had put a coat under his head for a pillow. 

Q. Did I interrupt you? A. I was about to say that I 
bent over him and asked him if he knew how badly he was 
hurt 

47 First I asked him, 44 Do you know me ? ” 

He said, “Yes.” 

Then I asked him did he know how badly he was hurt, and 
he muttered something about taking care of his books. 

• •••••••• 

Q. Where did you go from the scene of the accident? 

48 A. I didn’t leave immediately, Mr. Collins. 

Q. Oh, I see. A. I left where Bob was standing 

and went over to where the streetcar was- 

Q. You said Bob was standing. Was he standing? A. 
No; where he was lying, and went to where the streetcar 
was standing on top of the motorcycle—that was over on 
the other side of Twenty-first Street—and, frankly, I went 
over there to see if I could find anybody who would say 
they had seen the accident. 

About that moment the police officer and someone else 
stood on the motorcycle and held it down. The motorman, 
who I first observed getting into the streetcar, mounted in 
his seat and backed up and they were able to extricate the 
streetcar from the motorcycle. 
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Q. Did yon at that time talk to the defendant, Mr. Hare? 
A. I spoke to this gentleman as he descended from the 
streetcar after backing off the motorcycle. 

Q. And what conversation did yon have with him? A. 
I said, “I’m the kid’s dad. Can yon tell me how it hap¬ 
pened.” 

He said, “I was watching the light. I didn’t see him.” 
• •••••••• 

50 Q. Did yon notice anything different about his 
head? A. Yes. He had a wound in his head, from 
which I noticed a very slight trickle of blood when he was 
lying on the ground. 

When I saw him that night they had shaved his hair, and 
there was an adhesive patch over the place in his head. 


A. He appeared to be very restless. His speech 
51 was fuzzy and thick. He said that his head hurt 
severely and that his leg hurt. I think he complained 
of pain in his neck. 

Q. Did yon visit him in the hospital on the following days 
that he was there? A. I was down there four or five times. 

Q. In that time was there any noticeable change in his 
condition from what yon had seen it? A. In this respect: 
He got more lucid in his talk. His tongue was no longer 
thick. Perhaps on the second time that had cleared up. 
There was no noticeable condition, because he was in a cast 
and still complaining of pain—no noticeable change in con¬ 
dition. I am sure that he seemed more lucid on the second 
occasion. 

• •••••••• 

Q. Do you know how long he was in the hospital? A. 
About a week. I think seven days. 

• •••••••• 
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55 Cross-Examination 
By Mr. Roberson: 

Q. Mr. Finney, was there anyone else present when yon 
claim the motorman said he was watching the light and did 
not see your son? A. He was getting down off the step 
when he said that, Mr. Roberson. 

56 Q. Was there anyone else around there? A. There 
were people on the platform, and the police officer 

who originally told me that I ought to get out of the street 
was out there in the front part of the streetcar where he 
had been standing on the motorcycle. 

Q. Was he within earshot? A. I doubt if he was. Truth¬ 
fully, I can’t answer the question. I don’t know. 

Q. From your observation, you saw the streetcar before 
it was moved, didn’t you? A. I saw the streetcar on top 
of the motorcycle; yes, sir. 

Q. Where was the front of it with respect to the center 
line of Twenty-first Street? A. You mean how far back 
from the center line? 

Q. Well, had it crossed the center line; or, if so, how far 
had it gone? A. I want to be sure what you mean. 

Q. I mean an imaginary center line. A. Down through 
here (indicating) ? 

Q. Yes. A. It wasn’t near the center line. 
**•••**** 
The iWtness: It wasn’t near the center line. It was 
up in here. I am not trying to follow that line here. I 

57 would say if you would draw a line there, it was 8 or 
10 feet from such line. 

• •••••••• 

Q. Well, the center line is the imaginary one as to which 
I asked you to place the front of the streetcar before 

58 it was moved. A. Well, of course, I can’t truthfully 
tell you, Mr. Roberson. I will not say how many feet 

from the center line or how many feet from this line, but 
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it is my best recollection that it was some 8, 10, 12 feet up 
ahead of the platform here. 

• •••••••• 

A. I wouldn’t know where the point of impact was. 

• *•**•*** 

59 Steven Hart was called as a witness and, being 
first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
By Mr. Collins: 

Q. Will you state your name, please. A. Steven Hart. 


Q. Where are you employed? A. Washington Gas Light. 
Q. How long have you been employed there? A. Ten 
years here and about 17 years in North Carolina. 


Q. Directing your attention to the afternoon of 
60 October 1 1947, do you recall being in the vicinity of 
Twenty-First and Pennsylvania Avenue? A. I do. 

Q. How far was that from your home? A. That’s three 
blocks. 

Q. In which direction were you proceeding? A. I was 
coming to town. I was going to town down Pennsylvania 
Avenue. I wasn’t going home then. 

Q. You were going away from home? A. That’s right. 

Q. How weer you proceeding? Were you walking, or 
what? A. No, sir; I was on a streetcar. 

Q. Where did you get on that streetcar? A. Twenty- 
Second Street. 

Q. Did anything unusual happen, after you got on that 
streetcar, between there and your way downtown? A. Yes, 
sir. He hit a motorcycle at the intersection of Twenty-First 
Street. 

Q. And Pennsylvania Avenue; is that right? A. Yes, 
sir; Twenty-First and Pennsylvania Avenue. 
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Q. Where were you sitting in the streetcar? A. I was 
looking forward, 

Q. Where was the streetcar when you first saw 

61 the motorcycle? A. The best I can recall, right at 
the west end of the platform. 

Q. And where was the motorcycle at that time? A. I 
don’t know where he was coming around, but when I first 
saw the motorcycle it had just crossed the first track 
which we were on—first rail. 

Q. Was that when you were at the west end of the 
track? A. That’s right. 

• • • • • * • • * 

Q. Could you estimate about how fast that streetcar was 
going? Do you drive a car? A. Yes, sir. Well, to the best 
of my knowledge—not to be too fact—about 25 miles an 
hour; not less. 

Q. Did you notice any change in the speed of the street¬ 
car as it came along? A. No, sir. It seems to me that he 
picked up about middle of the block, because he didn’t stop 
at this platform. 

Q. Was there any change as he approached the inter¬ 
section at all? A. No, sir; not cutting no speed; it didn’t 
seem to me that he did. 

• •••**•## 

62 Cross-Examination 

By Mr. Roberson: 

Q. Did you see the accident ? A. Yes, sir. 

Q. From the time you first saw the motorcycle until the 
time of the accident, did you keep your eye on it? A. Yes, 
sir; on the motorcycle; yes, sir. 

Q. How fast was it going? A. Well, in fact, not very 
fast, the best I could recall it because when I saw him I 
looked ahead. I was sitting right behind the motorman and 
I was looking for another fellow to be with. We were going 
downtown, but he didn’t catch the car down that platform, 
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so I looked ahead at the other platform to see if he was 
there, standing there with the crowd. 

Q. I just asked you how fact the motorcycle was going. 
A. It was just moving, practically. 

Q. It kept moving from the time you first saw him until 
the time of the accident? A. Yes, sir; until it hit the other 
track. By that time the car had hit it. 

Q. In other words, the motorcycle was in motion the full 
time that you saw it? A. Yes, sir. 

63 Q. How many people were standing on that load¬ 
ing platform? 

A. I cant’ recall. There was some few, but I disremember 
now just exactly how many, because I didn’t look at it that 
hard. 

By Mr. Roberson : 

Q. You have a definite recollection that there were peo¬ 
ple on that loading platform? A. Yes, sir. 

Q. Where was the front of the streetcar when it stopped 
after the accident? A. Just a little beyond the platform; 
in other words just about half of the intersection, I imag¬ 
ine, or it might not have been quite half. 

Q. It had gotten about half way out into the intersection? 
A. Yes sir; that’s right. 

Q. Did you see the operator of the streetcar put on 
brakes? A. Oh, yes; because I was sitting right behind 
him. He jammed the brakes, he did. 

Q. Did he jam the brakes about the same time you saw 
the motorcycle for the first time? A. No, sir; he 

64 never jammed the brakes until he hit. 

Q. He did not jam until after he actually hit? A. 
After the accident, that’s right. 

Q. And you had seen that motorcycle travel about how 
far up to that time? A. Well, I mean I don’t know, sir, 
because when I saw it—when I saw the motorcycle it was 
just about on the track right then, and the time he got from 
—the time he got up even with the motorcycle—the time 
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the motorcycle got across to the next rail, he hit it. He hit 
it practically right in the middle of the track, or it may have 
been near the other rail. I can’t exactly recall that. 

Q. Are you clear about the facts of this accident? A. 
Sir? 

Q. Are you clear about the facts of this accident? A. 
Yes, sir; so far as what I know; yes, sir. 

Q. Are you as clear about it as you were three weeks 
after the accident, or was it fresher to you then? A. No, 
sir. I kenw more about it then than I would now, because 
I knew about it. 

Q. Well, don’t you remember a Mr. Malloy, from the 
Transit Company, coming over to your place of employ¬ 
ment on October 24? A. He did. 

Q. And he asked you about the accident? A. Yes, 
65 sir; he did. 

Q. And you told him what you saw; is that right? A. 
That’s right. 

Q. And then he filled out a questionnaire? A. That’s 
right. 

Q. And then you read it over and signed it? A. That’s 
right. 

Q. Don’t you remember telling him at that time that you 
saw this motorcycle coming north on Twenty-First Street? 
A. No, sir. 

Q. Didn’t you tell him that? A. Coming north? 

Q. Yes. A. No, sir. 

• *#*##•#* 

Q. Let me refresh your recollection, Mr. Hart. Didn’t 
you tell Mr. Malloy over there, and didn’t he write down 
and you sign that statement, “I saw the motorcycle com¬ 
ing north on Twenty-First Street just as it was entering 
Pennsylvania Avenue and it was going about 5 to 10 miles 
per hour”? 

Didn’t you tell him that? A. Well, I can’t just exactly 
recall. 
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66 Q. If you did tell him that, you were telling him 
the best of your recollection? A. Oh, yes, sir; sure. 

Whatever I told him was just what I saw and the best of 
my recollection; that’s right. 

Q. Didn’t you tell him further at that time, “The street¬ 
car was moving about 5 miles per hour”? A. Don’t re¬ 
member it. 

Q. Let me refresh your recollection about that, 

“Question No. 4. Was the streetcar standing, start¬ 
ing stopping, or running between stopping points ? If 
moving, how fast?” 

You answered, “About 5 miles per hour.” 

That is right, isn’t it? A. Well, maybe. If it’s on there, 
it’s on there. 

• •••••••• 

Q. You told us that there were some people on 

67 that platform? A. Yes, sir. 

Q. How is it you told Mr. Malloy at that time that 
there were no people on th platform? A. I didn’t tell 
him there was no people, because there was one or two— 
there was two or three, anyway, the best that I can rec¬ 
ollect. I told him the same thing. I told him the best of 
my recollection there was some on there. 

Q. Did you tell him anything about the traffic lights? 
A. Yes, sir. 

. Q. What did you tell him about that? A. I told him 
the signal light—the signal white light flashed on the 
streetcar while we was in the intersection. The streetcar 
had the signal light. 

Q. It had the proper light, had it? A. I mean it was 
flashing—changing right then. 

Q. While he was in the intersection? A. Yes, sir; be¬ 
fore we passed the platform. 

Q. Before you passed the platform? A. He had got 
the signal that it was going to change to a red or green. 
I don’t know which. I couldn’t recall that. 
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Q. Was the streetcar crowded? A. Yes, sir; very much. 
- .Q. Didn’t you tell Mr. Malloy the streetcar was not 
'--^yery. crowded when it left the Twenty-Second Street 

68 platform?.-A. I said very much—not too much. 
There was'nobody standing as I know of. 

Q. What is you testimony today? It was or was not 
crowded? A. Oh, no, sir. It wasn’t crowded very much— 
certainly not. 

Q. How do you explain telling Mr. Malloy that the 
streetcar was going about 5 miles per hour and testifying 
today it was about 25 miles an hour? A. Well, it could 
have been 25 as well as it was 5, so I wouldn’t be sure of 
either one. 

Q. But you think your recollection was clearer closer to 
the accident than it is now? A. Perhaps so. 

Q. Don’t you think so? A. Sure. 

Q. Didn’t you tell Mr. Malloy, “I didn’t notice anyone 
on the Twenty-First Street platform awaiting to board”? 
A. No, sir. 

Q. You did not tell him that? A. I don’t think I did. 
I can’t recall if I did. 

Q. Did the motorcycle driver have both hands driving 
that motorcycle? A. I couldn’t see that, either. 

Q. Woul you notice whether he had either hand 

69 loose of the handlebars? A. Oh, yes; I imagine so. 

Q. I am not asking you what you imagine. Have 
you any recollection? A. I couldn’t tell you. I won’t say. 
He couldn’t have had. 

Q. Is this your signature (indicating)? A. Yes, sir; 
that’s it. 

Q. Is that the paper you read over before you signed it? 
A. He read it, I didn’t, because I can’t read. 

Q. You can’t read at all? A. Very much. Not good 
enough to read like that. 

Q. What does that first question say? Can you read it 
to me? A. Yes, sir. 

Q. Bead it to me. A. “Did you see the accident—did 
you see the accident? Above machine,” I think. 
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Q. “Mentioned.” A. “Mentioned,” yes, sir. 

Q. Bead question No. 3 to me. A. “Was the streetcar 
—was the streetcar loading—was the streetcar loading, 
standing, or stopping between stopping points?” 

70 Q. And what is right underneath that? A. “If 
moving, how fast?” 

Q. What is written after that? A .“Was vehicle”— 
Q. I mean in ink. A. Oh. “Moving.” 

Q. Then after that is what? A. “North.” 

Q. You have dropped a couple of lines, After, “If mov¬ 
ing, how fast?” 

The Court: Mr. Boberson, you have been referring to a 
document that is not in evidence. 

Mr. Boberson: I will have it identified, sir. 

The Witness: I told you I wouldn’t say, because, just 
as that, he could have been going 5 or he could have been 
going 25. 

By Mr. Boberson: 

Q. I am just asking you what is written on the paper. 
A. Oh, yes; it’s written there, sure. 

Q. What is written there? A. 5 miles. 

Q. That is what is written after, “If moving, how fast?” 
A. Yes, sir. 

**•#••••• 

71 By Mr. Boberson: 

Q. Mr. Hart, before you signed this questiannaire 
over at your place of employment, you had received a 
questionnaire through the mail, hadn’t you, from the Cap¬ 
ital Transit Company? A. No, sir. 

Q. Don’t you remember getting one at your former ad¬ 
dress and filling it out partially and sending it in? A. No, 
sir; I don’t remember now. I might have. 

Q. I show you another piece of paper and ask if that 
is your signature (handing a paper writing to the witness). 
A. Yes, sir. 

Q. That is your wife’s writing? A. Yes. 
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Q. Does that refresh you about having filled this in 
and mailing it in before this man saw you at your 

72 place of employment? A. I guess so. 

• •••••••• 

Q. Mr. Hart, you say when you got this questionnaire— 
Mr. Collins: May I see that? 

By Mr. Roberson: 

Q. —you and your wife attempted to fill it out together? 
A. No. She do the writing. I don’t do no writing. 

Q. You signed it and sent it in? A. That’s right. 

Q. That was before you had seen anybody from the 
Transit Company; isn’t that right? A. I think so. I ain’t 
sure. I disremember now. I don’t reemmber that. But they 
writ me a letter or something about filling that out. I re¬ 
ceived the letter. I think I have it home now. 

Q. At any rate, you told her what happened and she 
filled it out and then you sent it in? A. Sure, because he 
asked me to fill it. He writ me a letter and told me to send 
it in. 

Q. You told the Transit Company in that that the 

73 motorcycle was going south, didn’t you? A. South; 
south, yes. eWll, that’s the way it hit. It hit south. 

It hit this way (indicating). 

Q. The motorcycle was going south? A. Yes, sir. From 
the way they hit, it was going south, because he hit over 
here on the third rail, and the car was approacing coming 
to town. 

Q. Let me refresh your recollection by No. 5 of this de¬ 
fendant’s exhibit No. 2: 

“Was the motorcycle at a standstill or moving at 
the time of the accident?” 

And you answered that, “Yes.” A. Yes, sir. 

Q. Then, “If moving, how fast?” 

You have “_miles per hour.” 
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You did not fill that in; that is right, isn’t it? A. Yes, 
sir; that’s right. 

• •••••••• 

Q. They asked you in what direction, and you said go¬ 
ing south, didn’t you? A. Yes, sir. 

Q. That is what you meant to fill in? A. Yes. 

74 Q. Later on did you change the direction of the 
motorcycle and move it back north? A. No, sir; I 

haven’t moved anything. 

Q. Was the motorcycle going north or south, or are you 
certain? A. It was going south. In other words, It was 
hit going south. The man was laying in the third—in the 
first track of the streetcar, and his motorcycle was jammed 
up under the front of the car and it was headed south, if 
this would be south (indicating). 

Q. What do you mean, if this would be south? A. I 
mean the direction of Twenty-Second and Pennsylvania 
Avenue would be south. The motorcycle were headed this 
way (indicating)—that way—in other words, it was head¬ 
ed in this direction (indicating). 

Q. Come here and look at this blackboard. 

By the Court: 

Q. You know where you lived on Twenty-Second Street 
and you know where the Potomac River is? A. Yes. 

Q. You know where you would go to Florida Avenue, to 
the baseball park or the Zoo? Do you know those two di¬ 
rections? A. Yes, sir; but not so well. 

• •••••••• 

75 Q. Did you ever go down by the Lincoln Memorial? 
A. No, sir; not when I am working. 

Q. Have you ever seen the fireworks on the Monument 
grounds? A. No, sir. 

Q. The only thing I am getting at is the Potomac River is 
south of where you lived and the ball park is north. A. 
Yes, sir. 
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Q. Do yon know where Virginia Avenne is? A. Yes, sir. 

Q. Virginia Avenue is south of Pennsylvania Avenue? 

A. Yes, sir. 

Q. Do you know where Florida Avenue is? A. Yes, sir. 

Q. That is north. You have those directions—Virginia 
Avenue and Florida Avenue? A. Yes, sir. 

By Mr. Roberson: 

Q. Let me orient you on this chart. Virginia Avenue 
would be down here. That is south. This is Pennsylvania 
Avenue running sort of east and west here. Up this 
76 way, up to here, would be north. That would be 
Florida Avenue. A. Yes, sir. 

Q. Was the motorcycle going in the direction of Florida 
Avenue or was it coming from the direction of Florida Ave¬ 
nue? In other words, was it coming down here or was it 
going up that way (indicating)? A. Well, now, here’s the 
onliest way I can recall this, because I don’t know which 
way he was going. All I know is when I saw him he seemed 
to be coming around the streetcar something like this (indi¬ 
cating). 

Q. The streetcar was coming in this direction, moving 
east? A. This was coming this way, coming east; that’s 
right, and this motorcycle was headed south. 

Q. Was it headed toward Virginia Avenue or toward 
Florida Avenue? A. It was headed toward Virginia Ave¬ 
nue, from the way it hit. 


Redirect Examination 
By Mr. Collins: 

78 The Court: Suppose I take it over for the moment. 
Mr. Collins: All right, sir. 

Q. Now, white is a color like that (indicating) or 

79 that paper there. A. Yes, sir. 
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Q. That is white. What did you mean ? A. What I mean 
was “Caution.” 

Q. “Caution” is amber, yellow, like the walls of this 
courtroom. A. Yes, sir. 

Q. That is what you meant? A. Yes, sir. It was cau¬ 
tious, because it had already flashed, but just about the 
time it flashed we had the accident. I don’t know whether it 
had changed to red or blue. 

Q. Or green? A. Green, I mean; so I wouldn’t say. 

By Mr. Collins: 

Q. Directing your attention to No. 5 of Defendant’s Ex¬ 
hibit for identification No. 1, the question was asked: 

“Was vehicle at a standstill or moving at the time of the 
accident?” 

The answer is: “ Moving. ’ ’ ; 

Now, do you recall making this answer: 

“In what direction?” 

And the answer is: 

“North on Twenty-first Street”? 

A. Yes, sir. Well, I know I was wrong, because it 
80 was south. 

Q. In answer to No. 13, the question is: 

“What part of streetcar struck what part of vehicle?” 
Do you remember making the answer: 

“The front of streetcar struck left side of motorcycle”? 
A. I think that’s it. 

• ••#••••• 

82 C. B. Morgan was called as a witness and, being 
first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
By Mr. Roberson: 

• •••••••• 

Q. Where are you employed, sir? A. I am employed at 
the Ohio Casualty Insurance Company. 
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Q. Were you formerly employed by the Capital Transit 
Company? A. Yes, sir. 

Q. In what capacity, sir? A. As adjuster. 

Q. How long had you worked for the Capital Transit 
Company? A. About 8 years. 

Q. In connection with your employment with the Capital 
Transit Company, did you have occasion to partici- 

83 pate in an investigation into an injury to Mr. Robert 
R. Finney in 1947? A. Yes, sir. 

Q. When did you first see Mr. Finney, Mr. Morgan? A. 
I saw him October 2,1947. 

Q. Do you recall the approximate time of day? A. It was 
during the day, and I believe it was somewhere around 2 
o ’clock. 

Q. Was there anyone else present when you interviewed 
Mr. Finney? A. Yes, sir; his father and his mother. 

Q. Do you know whether or not his father is a profes¬ 
sional man? A Yes, sir. 

Q. What is he? A. He is an attorney. 

Q. In what connection did you see Mr. Finney on October 
2,1947 ? A. I saw him in regard to an accident involving a 
streetcar and a motorcycle which he was operating. 

Q. Did you question Mr. Finney about how the accident 
occurred? A. Yes, sir. 

Q. Did you make notes of what he told you? A. Yes, sir. 

• •••••••• 

84 Q. Did you make notes or did you write out a 
statement as to that? A. I wrote out a statement. 

Q. That is What you referred to when you answered my 
question with respect to notes? A. Yes, sir. 

Q. You have that statement with you, do you? A. Yes, 
sir. 

Q. It was accurate as to what he told you, was it ? 

Mr. Collins: Your Honor, I object to the use of this state¬ 
ment. If that is a signed statement, fine. 
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The Court: Well, in the use of a statement, the question 
is first whether the witness can testify of his own indepen¬ 
dent recollection; or, second, does he need the statement to 
refresh his recollection. So his refreshing his recol- 

85 lection will be the thing in issue; then, if it becomes 
important, whether there is a variance between that 

and the statement. I think the witness should first exhaust 
his recollection. , 

By Mr. Roberson: 

Q. Mr. Morgan, do you recall what Mr. Finney told you 
at that interview? This is Mr. Finney, the son. A. I recall 
that he was operating this motorcycle on Pennsylvania Ave¬ 
nue. He had been parked on the south side of Pennsylvania 
Avenue, between Twenty-first and Twenty-second Streets— 
I mean—yes, Twenty-first and Twenty-second. 

He started out from that parked position, and as he 
pulled away from that position out to the track or alongside 
that is, the south side of the track—he looked behind and 
saw the streetcar which was subsequently involved in this 
accident, and at that time it was just clearing Twenty- 
second Street. 

He then proceeded eastward alongside the track—the 
eastbound track—and when he—as he was going alongside 
the loading platform he observed a number of people on 
the east end of the platform. 

Q. Dfid he tell you how many he observed? A. Well, 
there seemed quite a few, as I recall. 

• •••••••• 

86 By the Court: 

Q. Do you recall how many he said were there, or 
do you have means at hand by which you can refresh your 
recollection? A. I have means at hand. 

The Court: By direction of the Court, you may refer to 
your notes, then, to answer the question. 

The Witness (After referring to a paper writing). He 
said about thirty passengers—or prospective passengers. 
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By Mr. Roberson: 

Q. Did be tell yon where they were on the platform with 
relation to the length of it ! A. They commenced at the east 
end of the platform—that would be the far end—on back 
westward. Jnst how far back, I don’t know. 

• •**•••** 
Q. What further did he tell you about the accident, Mr. 
Morgan! 

87 The Witness: When he got to the—let’s see. The 
light was green, when he got to Twenty-first Street, 

for bim, and he proceeded into a left-hand turn and was 
immediately struck by this eastbound streetcar, which he 

thought was going to stop and did not. 

• ••••••• 4 

Q. And did he say whether he was in motion or not at 
the time of the accident! A. I will have to refer to my 
notes here. 

• ••••••• !» 

88 By the Court: 

Q. Let me put it this way: What is your recollec¬ 
tion of what the man said to you! A. That he was in mo¬ 
tion at the time; yes, sir. 

89 By Mr. Roberson: 

Q. Mr. Morgan, in the course of your interview 
with Mr. Finney, did he tell you where his motorcycle was 
with respect to the first or southernmost of the rails for the 
eastbound streetcar at the time of his accident! A. I will 
refer to my notes* if I may. 

(After referring to a paper writing) Just as his front 
wheel got on the track, or maybe just before that, he heard 
the air go on the streetcar’s brakes and one bell, and by the 
time his motorcycle got fully on the track the streetcar front 
struck the left side of his motorcycle. 
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Q. Now, Mr. Morgan, how many times did Mr. Finney say 
he saw the streetcar before the accident? Yon told ns that 
he saw it once, down abont Twenty-second Street. A. That 
was the last time that he saw the streetcar—at Twenty- 
second. 

90 Q. Did he specifically say that? A. Yes, sir. He 
didn’t see it from that time till the time that he was 
struck—or heard the bell, rather. 

Q. Did Mr. Finney give his estimate of his own speed at 
any time from the time he left the south side of Pennsyl¬ 
vania Avenue until the time of the accident? A. No, sir. 

Q. Did Mr. Finney tell you in which direction his motor¬ 
cycle was pointed at the time of the impact? A. In a north¬ 
east—I mean at an angle northeastward. 

Q. Did Mr. Finney tell you approximately where the 
point of impact was with respect to the intersection? A. 
(After referring to a paper writing) About 10 feet east of 
the east end of the platform. 


91 Q. Mr. Morgan, how do you place the date of your 
interview with Mr. Finney? A. With this notation 
here on the statement. 

Q. What is that date? A. October 2,1947. 

Q. When you returned to your office did you do anything 
further in connection with this case that would help you fix 
the date definitely? A. The date of the accident, you mean? 

Q. The date of the interview. A. The date of the inter¬ 
view. Yes. I dictated a memorandum on October 3, and I 
see here that it was “last night.” 

Q. What was “last night”? A. That’s when I saw him — 
I saw Mr. Finney. It wasn’t in the afternoon. 

Q. Just one other thing. Will you examine the note that 
you made of your interview again and see if Mr. Finney 
gave you any estimate of his own speed at any time? 
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92 The Witness: (After looking at a paper writing). 

You are speaking of the speed of his motorcycle? 

By Mr. Roberson: 

Q. Of the motorcycle; yes, sir. A. I see it is here. 

Q. What was it? A. He proceeded at a speed of about 
15 miles per hour. 

Mr. Roberson: No further questions. 

Cross-Examination 

By Mr. Collins: 

• •••••••• 

Q. Well, now, you got this written up like this and 

93 you asked him to sign it, did you not? A- Yes, sir. 

Q. Was it because lie was too groggy and semi¬ 
conscious to sign it or because he did not agree with what 
was in there? A. No, sir. His father told him not to. 

Q. Oh, it was his father, now, that told him not to? A 
Yes, sir. 

Q. Now, I take it, Mr. Morgan, there is nothing in this 
statement about whether Mr. Finney was traveling or was 
not? 

The Court: What do you mean by the use of the word 
“traveling”? 

Mr. Collins: Whether he was moving at the time of the 
accident or was not moving. 

The Witness: Only by the tenor of what is said in there 
or what the question was prior- 

By Mr. Collins: 

Q. Show me where that tenor is, sir. Just point it out. 
to me (handing a paper writing to the witness). A. Now, 
let’s see. As he reached Twenty-first Street, traffic light 
for eastbound traffic was green, and he assumed all the 
people on the platform—that the streetcar was going to 
stop. He extended his left hand, signaling left turn and 
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when about 10 feet east of the east end of the plat- 
94 form he made the left turn, and as his front wheel 
got on the track, or maybe just before that, he heard 
the air go on the streetcar’s brakes and one bell, and by the 
time his motorcycle got fully on the track the streetcar front 
struck left side of his motorcycle, and that would lead me 
to feel that he was in motion at that time. 


99 Q. Mr. Finney did tell you that before he started 
out from the curb he had looked down and seen the 
car at Twenty-second Street? A. Yes, sir. 

Q. And he also told you that there was no other vehicu¬ 
lar traffic except the streetcar coming east; is that right? 
A. I think that is what that stated on there. 

Q. Now, isn’t it a fact that Mr. Finney told you also that 
before he proceeded to cross the tracks he had looked and 
seen the streetcar down at the other end of the platform? 
A. No, sir. 


100 J. C. Hare, one of the defendants, was called as a 
witness and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Roberson: 

Q. Will you state your full name, Mr. Hare? A. J. C. 
Hare. 

Q. You are a defendant in this case, are you? A. Yes, 
sir. 

• •••••••• 

A. At present 243 Thirty-fourth street. Northeast. 

Q. Where are you employed, Mr. Hare? A. With the 
Metropolitan Police Department. 

Q. Were you formerly employed by the Capital Transit 
Company? A. Yes, sir. 
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101 Q. In what capacity? A. As an operator. 

Q. 'When did yon leave the Transit Company? A. 
I believe September 8 in ’48. 

• •••••••• 

Q. Where did the accident take place? A. At Twenty- 
first and Pennsylvania Avenne Northwest. 

Q. Tell ns what happened. A. Well, as I pulled ont to 
Twenty-second Street I had decided to pass the Twenty- 
first Street platform dne to the fact that I was a little late 
and there was another car going to the same destination 
as I was; so as I approached Twenty-first Street I saw a 
lot of passengers on the platform and knew that it wonld 
be advisable to pass there at a reasonable rate of speed in 
case someone was probably pnshed off or any reason anyone 
wonld automatically step in front of me. 

I approached this platform at about 5 to 10 miles an 
hour, eased by these passengers. When I got past the last 
passenger—some of the passengers were standing down 
on the sloping part of the platform—I will say between 
twenty and thirty passengers. As I passed the last 

102 passenger I looked to my right, stepped on the power. 
When I looked to my right this motorcycle was in a 

turning position off of Pennsylvania Avenne and Twenty- 
first Street. I didn’t see any hand signal. 

I realized the danger there was. I threw the car into 
emergency and stopped as quick as I possible could. 

Q. Where did your car come to a standstill? A. The 
front of the car was about the middle of the intersection of 
Twenty-first Street. 

• •••••••• 

Q. What rail of the eastbound tracks was the motorcycle 
on at the time of impact? A. On the extreme right-hand 
rail; on the extreme south rail of the eastbound—In other 
words, it was on a 45-degree angle—I would say a 45-degree 
angle with the front wheel possibly over the first rail and 
the back wheel back of the outside rail. 
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Q. From the time you first saw that motorcycle until the 
time of the accident did it ever come to a standstill? A. 
No, sir. 

Q. What was its approximate speed? A. I would say 
15 miles an hour. 

103 Q. Where was the point of impact with respect to 
the west curb line of Twenty-first Street, approxi¬ 
mately? A. I would say about 6 feet east of the west curb 
line. 

Q. And how about with relationship to the eastern end 
of that eastbound platform? A. Well, I think on the slope 
on that platform—the slope of that platform would come 
close to the curb line, which would be about the same dis¬ 
tance, 6 to 8 feet. 

Q. After the accident happened, what did you do, sir? A. 
I immediately got out and asked Mr. Finney how he was. 
He said, “I’m sorry. I thought you were going to stop.” 
1 says, 4 ‘ That’s all right. The main thing to worry about 
is your injuries.” 

So I immediately went and called an ambulance and called 
the police. 

When I returned the senior Finney, his father, was on 
the scene. 

He asked me if I could give him any information. 

I told him yes, I could give him my name and address. 
That I did. 

Q. Specifically, did you tell Mr. Finney, the plaintiff’s 
father, that you were looking at the traffic light and 

104 did not see his son? A. I did not. The only thing I 
gave Mr. Finney or told Mr. Finney was my name and 

address at present. 

Q. Did you see the motorcycle after it had been taken 
from the front of the streetcar? A. Yes, sir; I did. 

Q. I show you a photograph and ask if you recognize it, 
sir. A. Yes. That’s the motorcycle. It was dent pretty 
bad on the left side of the gas tank. 
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Q. Was there any damage to the rear o£ the motorcycle T 
A. No, sir; definitely not 


111 Q. Mr. Hare, what kind of streetcar were yon 
driving? A. It is a streamlined type of streetcar. 

Q. Newer type? A. Yes, what they call P. C. C. 

Q. What type of brakes are they equipped with? A. I 
know they have two kinds and possibly three. They have 
air-brakes and track-brake. 

Q. How are they applied? A. Well, they can all be ap¬ 
plied in one motion of the pedaL 

Q. That is the foot pedal? A. Yes, sir. 

Q. What brakes did yon apply on this occasion when you 
saw the motorcycle? A. The third brake, I might say, 
would be the sand, and your gong—it automatically rings 
your gong when you put your pedal all the way to the floor, 
and it sands the track for him. 

112 Q. Which of those three brakes or how many did 
you apply? A. I applied them all. 

Q. And your streecar came to a stop where? A. About 
the center—the front at the center of Twenty-first Street. 

Q. How many people did you say, Mr. Hare, were stand¬ 
ing on the loading platform, appromately? 


A. Between 20 and 30. 


,-Q. Were they concentrated at one point on the platform 
or were they distributed? A. They were concentrated on 
the east end, expecting to catch the car I was operating. 

Q. Approximately how far west from the east end of that 
platform did these passengers extend, sir? A. I would say 
that some scattered half way to the west end—covered half 
way of the platform toward the west end. 

Q. From the time you first observed Mr. Finney’s motor¬ 
cycle to the time of the accident, where were his two 
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113 hands! A. Both of his hands were on the handlebars 
of his motor. 

Q. What part of your streetcar did you first observe 
Mr. Finney through? A. Through the second door, the 
second front door. 

Q. Is that the so-called exit door near the front of the 
car? A. Yes. ■ 

• •••••••• 

Cross-Examination 

By Mr. Collins: 

• •••••••• 

Q. Now, isn’t it a fact that you had instructions from 
your supervisor to hurry back? A. No, sir. As a result 
of my talk with the supervisor at Fifteenth Street, he sug¬ 
gested I make every other stop. 

114 Q. Isn’t it a fact that he told you to hurry back 
as soon as you could? A. No, sir. 

Q. Were you in a hurry to get back, Mr. Hare? A. No, 
sir. 

Q. Mr. Hare, were you late? A. Yes, sir; I was two or 
three minutes late. 

Q. And didn’t you testify on direct examination that you 
were late and that you were in a hurry? A. I wasn’t in a 
hurry. I got paid the same if I got to the other end of the 
run on time or if it took the full 8 hours to make the one 
run. 

Q. I appreciate that, sir, but isn’t it a fact that your 
instructions are to make these runs in a certain time? A. It 
is expected that you are to keep schedule if possible, due 
to the conditions of traffic, and the weather, and so forth. 

Q. And you were missing every other loading platform 
because you wanted to catch up; isn’t that true? A. In 
order to make up time, if it was possible. 

Q. So you were in a hurry, weren’t you ? A. No, I wasn’t 
in a hurry. 
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Q. Now, as you approached the intersection, could you 
see ahead of you? Could you see any traffic moving 

115 along Pennsylvania Avenue? A. No, sir. 

iQ. If you looked could you have seen any traffic, I 
mean? A. I could have seen it if there was any there. 

Q. When did you first see Mr. Finney’s motorcyde? A. 
When he was in a turn off of Pennsylvania Avenue onto 
Twenty-first Street, when I was at the end of the slope on 
the platform eastbound for the eastbound traffic on Penn¬ 
sylvania Avenue. 

Q. What was your speed between Twenty-second Street 
and Twenty-first? A. I would say somewhere between 20— 
anywhere from 20 down to 5 miles an hour. 

Q. When did it go down to 5 miles an hour? A. When 
I approached the west end of the Twenty-first Street plat¬ 
form. 

Q. What was your speed then? A. It would say around 
5 miles an hour. 

Q. That is a very slow speed, isn’t it, for a streetcar? A. 
Yes. 

. Q. Dfid you look to your right at all then? A. Yes. 

Q. Weren’t you looking in a generally right direction? 
A. No, sir. I was checking the passengers and what 

116 was in front of me. 

Q. And you did not see or hear the motorcycle at 
that time, did you? A. No, sir; I did not. 

Q. Now, you were, as a matter of fact, looking at the 
light, weren’t you? A. I wasn’t looking at the light. I 
checked the light. The light had just come up green and I 
was making sure of the passengers until I got near the end 
of the platform. Then I double-checked the intersection to 
make sure the intersection was clear. 

I looked to my right and stepped on the power at the 
same time. At the same time I could see Mr. Finney on his 
motorcycle making his turn, through my second door. I 
realized the emergency and threw the car into emergency. 


S 
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Q. You say ho was at your second door? A. That’s right. 
Q. And you realized the emergency? A. Yes. 

Q. Even though he did not have his hand out? A. Yes. 
Q. And even though at that time he was only at your 
side? A. He was in a turn. It was clearly to be seen that 
he was making a turn into Twenty-first Street. 


117 Q. Show us where Mr. Finney was at that time. A. 

Mr. Finney was right here in this position. He was 
already in this turn (indicating). 


Q. This is the curb line here? A. That’s right. 

Q- So he was back of the curb line? A- That’s right 

Q. Now, will you point out to us the point where the im¬ 
pact occurred? A. About in this position right here (indi¬ 
cating). 

Q. Is that still west of the west curb line? A. Yes. He 
came by the last passenger here. The last passenger was 
standing down at the end of the slope of this plat- 
118 form. 

Q. You say that the impact then occurred actually back 
to the west of the intersection; is that correct, sir? A. 
About the curb line of this intersection, which would be 
about in that position (indicating). 

#•••••••• 

After you saw him, about how many feet did you go be¬ 
fore the collision occurred? A. About 6 feet. 

Q. About 6 feet. Isn’t it a fact that the streetcar struck 
his motorcycle on the left side? A. The left side—the dead 
center of the motorcycle where his left leg sits on the motor¬ 
cycle. 

Q. And the motorcycle actually was jammed in under the 
streetcar, wasn’t it? A. Under the extreme right front 







119 Q. Isn’t it a matter of fact that be was struck right 
flush on the front? A. No, it is not. fie was struck with 
the extreme right front of the streetcar, near the center of 
his motorcycle. 

Q. Now, you did see Mr. Finney, Senior, there at the 
scene of the accident 1 ? A. Yes, sir. 

Q. What conversation did yon have with him? A. Mr. 
Finney asked me if I could give him any info rm ation. 

I told him I was the driver of the streetcar—the operator 
of the streetcar—and I gave him my name and address. 

Q. Did he ask you how the accident occurred? A. Yes. I 
said I don’t discuss that here at present. 

Q. You refused then to tell him at that time how the acci¬ 
dent occurred? A. That’s right. 

Q. And you deny saying at that time that you did 

120 hot see the light? A. What do you meant 

Q. Saying that you were looking at the light. A. I 
checked the light before as I entered the intersection. 

Q. I am not trying to confuse you, sir. Maybe my word 
is confusing you. A. To me it is; yes, sir. 
*#••••••• 

You deny, then, that when you talked to Mr. Finney- 

The Court: Senior, the father? 

By Mr. Collins: 

Q.-Senior, that you told him that you did not see 

Mr. Finney, the plaintiff, because you were looking at the 
light? A. I deny that. I did not say that. 

• •••••••• 

Q. In about how many feet would you say you could stop 
^ your streetcar going about 5 miles an hour? A. Five 

121 miles an hour? Yon could stop it. in about 12 feet. 

Q. When you come into a loading platform are 
you ordinarily going slower than 5 miles an hour? A. It 
depends on the traffic and the number of passengers on the 
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platform. The number of passengers on the platform at 
that time of afternoon would be great, and if they all rushed 
to the front of the platform someone could be pushed in 
front of the streetcar, and you would have to be in a posi¬ 
tion where you could stop. 

IQ. So you were in a position where you could stop in a 
matter of a few feet? A. At the time I passed the inter¬ 
section, but when I got to the end of the platform the inter¬ 
section was clear, the light was green, there was nothing 
in the nature of a hazard there. I stepped on the power. 

Q. You had started to speed up again? A. Yes, sir. 

Q. Where was the first point that you applied your brakes 
at all in this case ? A. Immediately after I saw Mr. Finney 
in his turn. 

Q. And you say at that time you were at about the end 
of the loading platform? A. East end of the loading plat¬ 
form ; the extreme east end of the loading platform. 
122 Q. After the point of impact how many feet did 
you go before the car stopped? A. I will say about 
15 to 20 feet 

Q. Well, now, if you were only going 5 miles an hour- 

A. I didn’t say I was going 5. I said between 5 and 10. 

Q. Oh, I see. Well, then, you were definitely going more 
than 5 miles an hour at the time the impact occurred? You 
had speeded up as you got to the intersection? A. No, not 
as I got to the intersection. 

Q. Well, now, sir, maybe I don’t understand you right. 
I understood that you had slowed down here and that when 

you got over here toward the east end- A. I said to the 

extreme east end of the platform, which means sloping off. 

Q. But isn’t that (indicating) where you saw Mr. Finney? 

< A. That’s right. 

Q. Did you speed up when you saw him? A. I speeded 
up as I looked to my right. 

Q. You speeded up, but then you immediately slowed 
down again? A. I immediately put the car in emergency, 
because- 1 
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Q. And after that point yon went 6 feet before the im¬ 
pact occurred and yon went about 20 feet beyond that! 
123 A. That’s right. 

Q. Now, was it right at this point here where yon 
first saw Mr. Finney? Was that where yon first started to 
increase again? A. I increased before I saw Mr. Finney 
at the end of the platform. I had stepped on the power 
just as I saw Mr. Finney into his turn. 

Q. That was right before yon went into the intersection? 
A. Right at the end of the platform. 

Q. Which, as yon said, is a little west of the intersection? 
A. Possibly. I wouldn’t be too sure about where the plat¬ 
form is in relation to the curb line. 


125 Raymond Stewart Evans was called as a witness 
and, being first duly sworn, was examined and testi¬ 
fied as followsff: 

Direct Examination 

By Mr. Roberson: 

Q. Will yon state your full name, sir? A. Raymond 
Stewart Evans. 

• •••••••• 

Q. Where are yon employed, Corporal Evans? A. Em¬ 
ployed by the Metropolitan Police Department. 


A. No. 8 precinct. 

Q. Do yon know Mr. J. C. Hare, who sits here, who is also 
a police officer? A. No, sir; I don’t. 

Q. Officer, did yon have occasion to witness an 
125 accident on the 1st of October, 1947, on Pennsylvania 
Avenue? A. I wouldn’t say I witnessed the accident. 
I was standing on the loading zone when the accident hap¬ 
pened. 

• •••••••• 

















50 


Q. Did you see the motorcycle before the accident? A. 
I did not. 

Q. Did you see the streetcar that was involved? A. Yes, 
sir; I did. 

Q. Where was it when you first saw it? A. It was going 
east on Pennsylvania Avenue. 

Q. What was the maximum speed that you saw 

126 that car going? A. I would say- 

The Court: At any point? 

Mr. Roberson: I will say the streetcar was going from 
15 to 20 miles an hour. 

By Mr. Roberson: 

Q. That is the maximum speed in that block there? A. 
Yes. 

Q. What end of the loading platform were you standing 
on or what part of the loading platform were you standing 
on? A. I was standing on the front end of the platform. 

Q. By front, what do you mean? A. The part toward the 
White House, your east end. 

Q. Were there other persons standing around you? A. 
Well, I don’t recollect—I know there was someone there, 
but I don’t know how many, or anything about it. I didn’t 
count them or nothing, but I know there was some other 
people there. 

Q. Could you tell that the streetcar was not intending to 
stop at this platform? A. I couldn’t tell that, no. 

Q. Could you tell whether or not any gongs were sounded ? 
A. I don’t recall the sound of any gongs. 

Q. Was there any surge of people forward toward 

127 the street car? A. What do you mean, surge? 

Q. Before the accident, as it approached the plat¬ 
form. A. You mean people on the platform? 

Q. Yes. You know how sometimes they walk down to¬ 
ward the loading end of the platform. A. No, sir; it was 
not. 





Q. What did yon do after the streetcar passed yon? A. 
Well, went np—I immediately looked np. I heard the crash 
and I looked np and saw the light was green going east on 
Pennsylvania Avenne, and it came into my mind that some¬ 
one had run throngh the light. 

Q. It was green for Pennsylvania Avenne traffic? A. 
Yes, sir; green for Pennsylvania Avenne traffic. 

Q. How long was it after the crash that yon looked at 
that? A. Well, I looked at it I wonld say instantly. Jnst 
as soon as I heard the crash I looked at the light. 

Q. Up nntil that time yon had not seen the motorcycle 
or heard it? A. No, I had not. 

Q. Yon say that yon intended to catch another 
one come np? A- Yes, sir; right in back of this one. 

128 streetcar going ont to the Northeast. Did another 
Q. Was it following the other one pretty closely? A. Yes, 

sir. 

Q. Where did the front of the streetcar come to a final 
standstill, Corporal? A. Well, it looked like right in the 
middle of the intersection to me. It was abont the middle— 
right in the middle of the intersection, I wonld say. 

• • * # * • • # . • 

Q. Did yon observe the two vehicles after the impact to 
see who hit what where? A. Well, the streetcar hit the 
motorcycle. 

• •••••••• 

129 Cross-Examination 
By Mr. Collins: 


Q. As yon observed the streetcar proceeding east on 
Pennsylvania Avenne, did yon notice any change in the 
speed of the streetcar as it came to the intersection? A. 
I conldn’t tell any change in it. I didn’t notice no change 
in it. I mean, it was going, I wonld say, 15 or 20 miles an 
honr. 
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Q. And your testimony is that it did not change as it ap¬ 
proached the intersection? A. My testimony is that the 
streetcar was going 15 or 20 miles an honr. I didn’t 
say that it slowed np or anything. 


130 Paul W Stafford was called as a witness and, 
being first duly sworn, was examined and testified as 
follows: 

Direct 'Examination 
By Mr. Collins: 

Q. Will yon state your name, please? A. Paul W. Staf¬ 
ford. 


Q. What is your occupation? A. Captain, D. C. Fire 
Department. 


131 Q. Now, Captain, directing your attention to Octo¬ 
ber 1, 1947, do you recall being in the vicinity of 
Twenty-first and Pennsylvania Avenue in the afternoon of 
that day? 


A. I was on my way home. 

• •••••••• 

A. Twenty-first and Pennsylvania Avenue—the east- 
bound loading platform, waiting for a car going east. 

Q. Did a streetcar come along? A. Yes, sir; it did. 

Q. D|o you know whether there were any other people 
on the platform at that time? A. I would estimate 12 to 15 
people on the platform at the time I was there. 

Q. Did you observe the speed of the streetcar as it ap¬ 
proached the platform? A. Yes. 

Q. And how fast would you say it was going? A. I would 
say between 20 and 25 miles an hour. 
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132 Q. Did yon notice any change in the speed of the 
streetcar as it came to the platform? A. No, sir. 

Q. Did it slow down? A. No, sir. 

Q. What happened? A. Well, there was a collision with 
a streetcar and a motorcycle. 

Q. What part of the streetcar was in collision with what 
part of the motorcycle? A. The front of the streetcar 
collided with the motorcycle. 

Q. Do yon know, Captain, where the motorcycle was? In 
what part of the track? A. As I recall—I tell yon, I was in 
nniform, and naturally when an accident occurs I had to do 
something about it, and as I got to the scene of the col¬ 
lision I think the motorcycle and Mr. Finney were lying 
between what would be the westbound tracks and the east- 
bound tracks. 

• •••••••• 

133 Cross-Examination 

By Mr. Roberson: 

Q. Captain, you realized, from your position on the plat¬ 
form, that the streetcar was not going to stop for that plat¬ 
form, did you? A. Well, I took that from his speed, sir. 

Q. And also from the fact that he was riding the gong 
as he went along the platform ? A. I don’t recall if I said he 
did. He was probably ringing the bell 

Q. Were you interviewed, about October 16, 1947, by an 
investigator from the Transit Company? A. That’s correct, 
I was. 

Q. If you told him at that time that the motorman was 
ringing the gong, that is right? A. That is correct; 

134 yes, sir. 

Q. Did you then turn so that you did not actually 
see the impact, sir? A. I can’t recall, sir. 

Q. Would it refresh your recollection and if I told you 
that, according to Mr. Malloy’s report, you said you did 
not see the motorcycle until you heard the noise of the 
collision and immediately turned around, noticing the east- 
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bound Pennsylvania Avenue auto traffic was still moving? 
A. If be asked me that time, that is correct, sir. 

Q. Does that refresh yonr recollection that yon did not 
see the motorcycle? A. May I read that statement, sir? 
Would you read it all and maybe it will help me? 

Q. You may see it, sir (handing a paper writing to the 
witness). A. May I read it, sir? 

The Court: Yes, sir. 

The Witness: (After looking at paper writing) That is 
substantially correct, sir; but I didn’t put in a call for the 
fire truck. I did suggest that the inspector- 

By Mr. Roberson: 

Q. I was not asking you that, sir. Does this refresh your 
recollection about having turned away after the 
135 car passed? A. That is probably true. 

Q. You did not actually see the impact? A. That 
is probably true. 

Q. It did appear to you that the motorcycle cut this cor¬ 
ner in making the turn? A. Well, as I said there, it prob¬ 
ably did. 


136 The Court: Very well. The Court observes that 
there is testimony in the cause that the car was con¬ 
tinuing at an unabated speed, as the last witness testified, 
from 15 to 20 miles an hour, and the Court feels that it does 
raise an issue of fact on which the minds of reasonable men 
would and probably could differ and that it should go to 
the jury, * * * 


144 The Court: I will grant it and note your objec¬ 
tion. 

No. 9 I indicated I was prepared to deny for the reason 
that the Court does not feel in this case the doctrine of the 
last clear chance is applicable to the set of facts. I will note 
your objection. , 




55 


Mr. Collins: I certainly know Your Honor is familiar 
with the doctrine, but I do feel that this case is particularly 
suited for it, for this reason: that the plaintiff testified that 
he saw the streetcar— 

The Court: It raises an issue of fact. It is a straight 
question of negligence and contributory negligence or sole 
negligence; but definitely the Court does not think that, in 
an accident that happened with 20 feet, with the application 
of brakes, on notice of 6 feet, you could apply last clear 
chance on that set of facts. Accordingly, I will deny 

145 it, and the objection is noted. 

**••#*#*# 

Mr. Collins: First, Your Honor, as to plaintiff’s instruc¬ 
tion No. 4, which Your Honor denied, this is the standard 
instruction, No. 10-E. I feel that the circumstances of this 
particular case—a person standing on the platform with a 
streetcar approaching—make it particularly applicable. A 
reasonable man would very well use less care, assuming the 
normal thing, namely, that the streetcar would stop for 
passengers; and I think it is precisely to this type of situ¬ 
ation that this instruction is directed. 

146 The Court: You must remember the testimony, on 
your own client’s part, was that he had had the ex¬ 
perience of a streetcar going through and not stopping, so 
I do not think the presence of people on the platform neces¬ 
sarily is proximately measured by the degree of care. I 
denied it for the reason that it die' ot fit the facts of this 
particular case. 

I expect both of you, as advocates, to argue the presence 
of those people. I cannot say as a matter of law that it 
decreases the probabilities of danger or lessens the prob¬ 
abilities of danger. You have the screen of the presence of 
the people as to whether the motorman saw past them, as 
to whether the motorcyclists saw through them. Would 
the mere fact that the people were there cause the car to 
stop? Then he says in his own experience that he had per- 
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sonally seen cars go by and not stop. So I did not feel nnder 
the circumstances that this charge, as a matter of law, “the 
fact that there were persons standing thereon waiting to 
board the streetcar, was such as to give a reasonably pru¬ 
dent person assurance of safety in entering upon the track 
area,” was correct, and for that reason I am going to deny 
it. You two gentlemen, as advocates, can argue it very 
freely. 

Mr. Collins: I know I have already spoken on this, but I 
have read some cases in the library on the doctrine of the 
last clear chance, and the instruction which I had 

147 given is taken from Menter v. Barnes, 47 Fed. Sup. 
932. 

Now, Your Honor, I can conceive of no case where the 
factual situation is in a better position to apply the doc¬ 
trine, because, if you believe this man’s testimony, he was 
oblivious of his danger. 

The Court: He was not oblivious; he was looking right at 
the car. 

Mr. Collins: But then he looked the other way. 

The Court: All he had to do was to fall off the streetcar 
track. 

Mr. Collins: But he had to look the other way in order to 
see the other traffic, and that is the position he was in when 
he was hit. 

Then we have the testimony of the man on the streetcar, 
the witness who said he saw him right along; and if the 
other man had been looking, he then could still have avoid¬ 
ed the accident, despite the negligence of the plaintiff, if it 
be negligence. 

The Court: But the theory of the defendant’s case is 
this: The motorman says he did see the man at the plat¬ 
form, but it never occurred to him that he would drive into 
his path. 

Mr. Collins: That is true, Your Honor. 

The Court: I think, in the point of time, the point of dis¬ 
tance, the control, and the circumstances, that the 

148 doctrine of the last dear chance is not applicable. 
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Mr. Collins: Of course, in applying a doctrine, just 
because one witness says to the contrary does not mean it is 
not applicable. It is for the jury. If they believe the colored 
man, that he saw him when he did, if they believe the cap¬ 
tain who said he did not slow down, and if they believe 
their own witness, the policeman, who said he did not slow 
up—I am urging it because— 

The Court: I think the proposition is good on the ques¬ 
tion of negligence, but I cannot think it would apply in an 
accident that happens in a matter of seconds, embraced 
within 20 feet, where the plaintiff in the cause is coming 
into the path of the car, who testifies with great particu¬ 
larity that he entered when he saw the clearance was suf¬ 
ficient and he expected the car to stop. He virtually came 
to a stop himself. He was on the track and says he was 
still facing the car and could see it. 

Mr. Collins: But that, as I say, is his testimony. There 
certainly is enough the other way. As I understand the doc¬ 
trine, Your Honor, if there is testimony which would make 
it proper, it applies. The fact that there is contrary testi¬ 
mony should not stop it. If it was for that, it would never 
be applied, because the man would say, “I did not see him 
until the last minute. ” The question is on the basis of all 
the testimony. This jury may find that he saw him 
149 when he was at the other end of the platform. If so, 
the jury could decide, first, the plaintiff was negli¬ 
gent; second, the defendant, by the exercise of reasonable 
care, after he saw his position of peril, or should have seen 
it by use of reasonable care, could have avoided it. That is 
the whole theory of the doctrine. 

The Court: But you have to have facts consistent with 
reason to make the rule applicable. 

Mr. Roberson: My position is that the elements necessary 
are not in this case. It is particularly weak about what the 
motorman could have done with the means at his command 
to have avoided the accident; so I think the doctrine is just 
inviting them to ignore the plaintiff’s contributory negli¬ 
gence. i 
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The Court: One of the things that strikes me, when yon 
say, “that the defendants, aware of such danger with the 
means available to them were able to avoid striking the 
plaintiff after they became aware or should have become 
aware of the danger of the plaintiff and the inability to ex¬ 
tricate himself from danger and failed to do so,” the testi¬ 
mony of the operaitor is that he applied the brake in a man¬ 
ner to apply three braking potentials, the brake on the 
wheels, the emergency brake, plus the dripping of sand, 
and stopped the car within 20 feet. I do not know what in 
the world he might have done more. 

150 Mr. Collins: I do agree that that is his testimony. 

Yet if Your Honor were sitting on this jury you 
might very well choose to believe that the motorman could 
have seen him over a hundred feet back, and then Your 
Honor would not know the law, as jurors are presumed not 
to know it, and Your Honor would not know what his duty 
was if that became a fact. 

The Court: I appreciate your argument, but I think the 
doctrine of the last clear chance does not apply to the 
facts of the case, and I adhere to the ruling I previously 
made and deny plaintiff’s instruction No. 9, and note your 
objection. 

• •••••••• 

159 No. 3: 

“The jury is instructed that even though it 
should find that the defendant’s motorman was negli¬ 
gent, should it further find that the plaintiff’s motor¬ 
cyclist was himself guilty of negligence which was a 
proximate contributing cause of the accident, any 
recovery would be barred by such contributory negli¬ 
gence.” 

I next read you plaintiff’s instruction No. 5: 

“You are instructed that the rights and obligations 
of the operator of a streetcar and the driver of another 
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vehicle, both using a public highway, are reciprocal; 
each owes to the other the exercise of ordinary care in 
an effort to avoid an accident.” 

• •••••••• 

160 Now, having used the term “negligence,” I next 
want to give you a legal definition of the term “con¬ 
tributory negligence,” which is one of the defenses inter¬ 
posed by the defendants in this cause, the other defence 

being that the accident resulted by the sole negligence 

161 of the plaintiff. Contributory negligence is negli¬ 
gence on the part of a person injured which, combin¬ 
ing in some degree with the negligence of another, helps in 
proximately causing the injury of which the former com¬ 
plaints. One who is guilty of contributory negligence may 
not recover from another for injuries suffered. 

• •••••••• 

162 As the Court understands the issues before you— 
and I will ask counsel to correct me later if I am in 

error—the plaintiff broadly contend that on this particular 
afternoon in question he was parked on the south side of 
Pennsylvania Avenue near the intersection of that avenue 
with Twenty-First Street, Northwest, and that he started 
his motorcycle, traveled in a parallel course with a loading 
platform which has been described to you, preparatory to 
making a left-hand turn into Twenty-First Street going 
north; that he gave a signal and that he moved into posi¬ 
tion, moving slowly; that he anticipated that the streetcar 
approaching would stop; and that he was struck either as 
he was traveling 1 to 5 miles an hour or virtually standing 
still, struck there on the eastbound track by the on-ap- 
proaching car. 

Now, as I understand the position of the defendants in 
the cause, the Capital Transit Company and the individual 
defendant Mr. J. C. Hare, their position is that on the date in 
question this particular car was moving eastward at a 
lawful rate of speed; that it approached the intersection; 
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it observed the rules of tbe road; that suddenly into the 
path of the streetcar came the motorcycle; that with the 
short distance of observation the motorman immediately 
applied his brakes and stopped the car in half the distance 
of the width of Twenty-First Street; that there was 

163 no demonstration by the evidence in the plaintiff’s 
case of negligence; that it is contended by the defend¬ 
ants that there was a show of contributory negligence or 
that the sole negligence of the plaintiff was the cause of 
the accident. Now, that is a question of fact for you to 
resolve. 

• ••••*••• 

164 The next thing that naturally confronts you, after 

having given you the broad outline of the issues in¬ 
volved, in the broad progression of the case, is how you 
would proceed. Now, the issues to be determined by you 
are, in series, these: First, was the defendant negligent? 
• •••••••• 

165 “Were the defendants negligent?” 

Now, if that question is answered in the negative, 
you find that the operator of the streetcar was not negli¬ 
gent, you will return a verdict for the defendant. If that 
verdict, you will have found as a fact either that the sole 
cause of the accident was the sole negligence of the plain¬ 
tiff or that he contributed to the accident. 

If you find in the affirmative, which means that you find 
that the operator of the streetcar was negligent, you have 
a second issue to find: Was the negligence the proximate 
cause of the injury to the plaintiff? If you answer that in 
the negative, the plaintiff is not entitled to recover. 

If you answer in the affirmative, then you must find a 
third question: Was the plaintiff negligent? If you find 
that he was not, after having found in the plaintiff’s favor 
on the other two issues, then you must fix the amount of 
plaintiff’s damages and return a verdict in his favor. 

If you find that the plaintiff was negligent, then you 
must determine a fourth issue, Did that negligence con- 
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tribute in any degree as the proximate cause of the 
166 accident? If yon find that it did, yonr verdict must 
be for the defendant. 

• *•*•*•*• 

168 Mr. Collins: Yonr Honor, in commenting on the 
evidence I believe Yonr Honor stated that the plain¬ 
tiff’s position was that he was either standing or going 

from 1 to 5 miles an honr. His testimony definitely 

169 was thalt he was standing for the opposite traffic. 

The Conrt: Very well. 

Mr. Collins: Yonr Honor also failed to mention his testi¬ 
mony that he had looked and seen the streetcar at the other 
end of the platform. 

Mr. Collins: And that he had looked to the left, and then 
the position also, brought forth by the witnesses, is that 
the streetcar did not slow down. 

The Court: Well I won’t go over all the facts. 

Mr. Collins: Does that complete Your Honor’s charge? 
The Court: Just about. 

Mr. Collins: Now, Your Honor, I think I have already 
indicated my position on the last clear chance. 

The Court: Yes. 

Mr. Collins: What I am concerned with is this: If the 
jurors find that the plaintiff was across the tracks, then I 
think they ought to be instructed somewhat as follows: 

“If you believe that the plaintiff was where he had 
a right to be, with enough time to cross, then he would 
not be guilty of any negligence. On the other hand, if 
you believe the defendant’s testimony that the car cut 
sharply in front”— 

The Court: You mean the streetcar? 

170 Mr. Collins: I am sorry. 

—“the motorcycle cut sharply in front of him, 
then the defendant would not be guilty of negligence. 
But if you believe that the plaintiff was himself guilty 
of negligence in entering the intersection under the 
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assumption that the streetcar would stop, but that in 
spite of this negligence on the part of the plaintiff, the 
operator could or should have still avoided the acci¬ 
dent, then your verdict should be for the plaintiff.” 

The Court: Well, the Court feels that your requested in¬ 
struction amounts to giving the last clear chance doctrine, 
and the Court feels that the necessary elements are not here 
present, both by the distance in which the cars traveled— 
the motorcycle and the streetcar—and the time element 
involved, having in mind reaction time, and that it is a 
straight question of fact as to whether or not the plaintiff 
was guilty of sole negligence or contributory negligence or 
whether the motorman was likewise guilty of negligence and 
the plaintiff free of such negligence and should recover; 
and, accordingly, I will overrule the motion at this time. 

Is there anything else? 

• •••••••• 

171 The Court: Ladies and gentlemen of the jury, as I 
told you at the outset of the charge in this case, your 

recollection of the testimony is the one that governs— 
governs over the Court’s; governs over counsel’s—and is 
the sole recollection. I believe, in stating broadly the is¬ 
sues so that you might approach the task of deciding what 
is the truth in the case, I had made mention of the fact that, 
as the Court understood the position of the plaintiff, his 
motorcycle came onto the streetcar track either at the speed 
of 1 to 5 miles an hour or stopped; and counsel has asked 
me to correct that impression, which is mine, and to state 
that the contention on the part of the plaintiff is that he 
came onto the streetcar track and did stop and did look to 
see the approaching streetcar. As I say, it is your recollec¬ 
tion of what the testimony is that does control. 

• •••••••• 

172 (At 10:42 a. m. the jury retired to consider of its 
verdict) 

• •••••••• 
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174 (At 3:17 p. m. the jury returned to the courtroom 
and the following occurred:) 

The Court: Madam Clerk, you may take the verdict. 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon its verdict? 

The Foreman: We have. 

The Deputy Clerk :Djb you find for the plaintiff or for the 
defendant. 

The Foreman: Defendant. 

The Deputy Clerk: Members of the jury, your foreman 
says your verdict is for the defendant, and this is your 
verdict, so say you each and all? 

175 (The jury indicated in the affirmative.) 

• •••••••• 




BRIEF FOR APPELLEES 


IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 

1 Untied States Court of hpf&m 

-- For . ■ , 

r,i S 'rict of Columbia Circuit 

No. 11,068 c ' 

- FiLEO aug 3i 


ROBERT FINNEY, Appellant, 


CLEHK 


CAPITAL TRANSIT COMPANY and J. C. HARE, 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


Hogan & Hartson, 
Of Counsel. 


Howard Boyd, 

Frank F. Roberson, 
Attorneys for Appellees, 
810 Colorado Building, 
Washington, D. C. 


Pnss or Bykon S. Adams. Washucctox, D. C. 













QUESTIONS PRESENTED 

1. Whether an instruction on last clear chance was prop¬ 
erly refused in the absence of follow-up evidence that the 
accident could have been avoided with the means at hand 
after plaintiff became imperiled. 

2. Whether the court could properly elect to charge gen¬ 
erally as to contributory negligence rather than as re¬ 
quested upon a specific and limited fact bearing upon the 
issue. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,068 


ROBERT FINNEY, Appellant, 
v. 

CAPITAL TRANSIT COMPANY and J. C. HARE, 

Appellees . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
A. The Facts and the Proceedings Below 

Appellant, Robert R. Finney, filed a complaint against 
appellee, Capital Transit Company, alleging that while 
turning his motorcycle left from east-bound on Pennsyl¬ 
vania Avenue to north-bound on 21st Street he was struck 
and injured by an east-bound streetcar negligently oper- 
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ated by its motorman, the appellee J. C. Hare (App. 2-3). 
Defenses filed were lack of negligence and contributory 
negligence (App. 4-5). 

An irreconcilable conflict in versions developed at the 
trial. On the one hand, there was evidence that the motor¬ 
cyclist, while proceeding at about 15 miles per hour (App. 
39, 42), suddenly and without signal (App. 41), cut in front 
of the streetcar when the latter, then about opposite the 
eastern end of the loading platform located just west of 
the intersection, was beginning to accelerate from its 5-10 
miles per hour speed (App. 41) after having slowed down 
in order to pass-up a crowd of from 20 to 30 people con¬ 
centrated along the eastern half of the platform (App. 43). 
As the motorman passed the last of the standees he saw 
the motorcyclist starting to turn, immediately threw the 
streetcar braking mechanism into emergency and struck 
the moving motorcycle just as the front wheel crossed the 
first or southernmost rail (App. 41, 42, 37). The point of 
impact was estimated to be from 6 to 17 feet east of the 
platform (App. 38, 42, 17), and the streetcar came to a 
standstill in no more than half (App. 23-24, 41, 48, 51) the 
32 foot width of 21st Street (App. 18). 

On the other hand, appellant testified: there were only 
about 10 people scattered along the platform (App. 12); 
he signalled for a left turn while traveling from 1 to 2 
miles per hour along the last 30 feet of the platform (App. 
14-15); he saw the streetcar then about 30 feet west of the 
western end (App. 15) of the 119 foot platform (App. 10). 
Assuming there would be a passenger stop (App. 11), he 
rode across the southern rail and remained stationary be¬ 
tween the east-bound rails for from 2 to 3 seconds waiting 
for west-bound automobile traffic to clear before being 
struck by the streetcar (App. 16-17). His evidence sought 
to establish unabated speed by the streetcar alongside the 
platform of about 25 miles per hour (App. 25, 52). 

Considering the evidence as raising straight questions of 
negligence and contributory negligence (App. 55), the court 
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instructed the jury generally on those issues (R. 159-161). 
Requested instructions as to last clear chance were re¬ 
fused (App. 55, 62). Plaintiff’s Instruction No. 4 (App. 7), 
which sought to call the jury’s attention particularly to 
one of the inferences which might be drawn from the pres¬ 
ence of prospective passengers on the loading platform, 
was likewise refused, the court inviting counsel to argue 
to the jury their respective contentions as to the signifi¬ 
cance of such persons (App. 55-56). 

A verdict in favor of defendant-appellees was rendered 
by the jury (App. 63, 8). 

B. Questions Presented 

1. Whether there was present the necessary evidence 
which would have justified an instruction on the doctrine 
of last clear chance. 

2. Whether a general charge on negligence and contrib¬ 
utory negligence must be supplemented by giving a specific 
and limited requested instruction as to one fact bearing 
upon those issues. 

SUMMARY OP ARGUMENT 

Among the recognized evidentiary requirements which a 
plaintiff must establish before the doctrine of last clear 
chance comes into play are that he was in a position of 
peril, that he was inextricably endangered or oblivious to 
the peril, that the motorman could or should have been 
aware of the danger and plaintiff’s obliviousness or help¬ 
lessness, that thereafter with the means reasonably avail¬ 
able, the motorman could or should have done something 
which would have avoided the accident. 

Appellant was not in peril until he came to a standstill, 
according to his sole account, for from 2 to 3 seconds 
astride the east-bound streetcar track. Until then, the 
motorman would have been entitled to assume that he would 
stay off or get off the tracks. Appellant failed to produce 
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proof that in the time thereafter available, the motorman 
failed to do anything which would have avoided the acci¬ 
dent. There was a complete absence of follow-up testi¬ 
mony that in the two or three seconds available to him, 
the streetcar could have been stopped before reaching ap¬ 
pellant’s motorcycle. The motorman’s guess that at about 
5 miles per hour a streetcar could be stopped in about 12. 
feet is of no value in view of the undisputed fact, indeed 
the appellant’s insistence, that the speed of the streetcar 
was greater than 5 miles per hour when the emergency 
arose through appellant’s cutting into its path ( United 
States v. Morow, 87 U. S. App. D. C. —, 182 F. 2d 986 
(1950)). Supporting evidence is indispensable to the estab¬ 
lishment of negligence at or after the time appellant’s 
perilous position could or should have been perceived. 
Landfair v. Capital Transit Co., 83 TJ. S. App. D. C. 60, 62, 
165 F. 2d 255, 257 (1948). Having failed to fix with rea¬ 
sonable certainty the speed and location of the streetcar 
when he became imperiled and having omitted to call any 
witness to establish something done or left undone which 
could have avoided the accident, appellant is in no posi¬ 
tion to complain because the trial court did not permit the 
jury to speculate with the last clear chance theory in the 
absence of the essential basic evidentiary information. 

Moreover, it is at least doubtful whether appellant’s case, 
discredited as it was on the whole evidence, entitled him to 
go to the jury as to negligence at all, let alone as to the 
‘‘last-moment” negligence contemplated under the theory 
of last clear chance (cf. Washington, Marlboro & Armap- 
olis Motor Lines v. Maske, — F. 2d — (D. C. Cir. May 17, 
1951). 

The trial court gave an eminently fair general charge 
upon the questions of negligence and contributory negli¬ 
gence. Having done so it was unnecessary for it to single 
out one fact, that persons were on the loading platform, 
and instruct the jury as requested by appellant that it 
might consider that fact as bearing upon whether appel- 


\ 
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lant acted with reasonable prudence in going onto the 
tracks. Charges to juries would soon become useless if 
every evidentiary fact bearing upon the issues had to be 
singled out at the request of one party, and then supple¬ 
mented or modified at the request of the opposite party 
to avoid unjust emphasis and importance being attached 
to such fact by the jury. Emphasis upon a particular fact 
and the significance to be placed upon a given fact are more 
properly matters for argument of counsel in their summa¬ 
tions, not for the trial court in his instructions to the jury. 

ARGUMENT 

1. Essential Evidentiary Facts Not Having Been Estab¬ 
lished by Appellant, the Court Properly Declined to 
Charge the Jury Upon the Doctrine of Last Clear 
Chance. 

Appellant complains that because of contradictory testi¬ 
mony as to distance, actions of the parties, speed and loca¬ 
tion of vehicles, “the jury and not the Court should have 
determined whether the last clear chance was present” 
(Brief for Appellant, p. 3). Yet there can be no question 
that it is the duty of a trial court to determine as a pre¬ 
liminary matter whether the state of the evidence is such 
as to justify the giving of a particular instruction. As this 
Court said in Howard v. Capital Transit Co., 82 U. S. App. 
D. C. 351, 353, 163 F. 2d 910, 912 (1947): 

Statements of irrelevant principles of law, however 
sound in the abstract, have no place in instructions to 
juries. 

To avoid the giving of an irrelevant instruction the trial 
court necessarily had in mind the landmark case of Jack- 
son v. Capital Transit Co., 69 App. D. C. 147, 99 F. 2d 380 
(1938) where the Court asked, at 149, 382: 

Was there evidence to show that (1) the deceased was 
in a position of danger; (2) he was oblivious of his 
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danger; (3) the motonnan was aware, or by the exer¬ 
cise of reasonable care should have been aware, of de¬ 
ceased’s danger and obliviousness; (4) the motorman 
was able to stop the car and avoid striking the de¬ 
ceased after he became aware, or should have become 
aware, of this danger and obliviousness and failed to 
do so? 

Later decisions made clear that the danger must either be 
inescapable or that the imperiled person must to the rea¬ 
sonable appreciation of the motorman, be oblivious to his 
danger. Stewart v. Capital Transit Co., 70 App. D. C. 346, 
108 F. 2d 1 (1939); Capital Transit Co. v. Smallwood, 82 
TJ. S. App. D. C. 228, 162 F. 2d 14 (1947). 

Applying the foregoing principles, it is clear that the 
necessary evidentiary foundation was not laid for submis¬ 
sion of the case to the jury upon a last clear chance instruc¬ 
tion. It is obvious from the fact of the accident that ap¬ 
pellant eventually came into a position of danger. It is by 
no means so clear that he was oblivious thereto as he claims 
to have seen the streetcar approaching the western end of 
the loading platform while the motorcycle was near the 
opposite end preparatory to crossing onto the tracks (App. 
10-11). Thinking that the motorman “might stop” (App. 
19), appellant elected to continue his course—and this de¬ 
spite the fact that before the left turn was begun he had 
seen west-bound automobile traffic approaching (App. 16) 
which would have to clear before the turn could be com¬ 
pleted. It would thus seem that appellant simply made the 
close calculation with his own safety condemned in Capital 
Transit Co. v. Smallwood, supra, at 230, 16: 

No man has the right to calculate such close chances as 
to his ability to cross the track ahead of an approach¬ 
ing streetcar, and thus throw the risk of injury on the 
transit company. 

Was the peril inextricable? Appellant placed his ap¬ 
proach speed at 1 to 2 miles per hour (App. 15), and says 
that he was at a complete standstill astride the east-bound 
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tracks for 2 to 3 seconds before the collision (App. 17). 
Clearly be could have stopped before going on the track 
and never have become imperiled. With the known quick 
pickup available to motorcyclists he could likewise have 
cleared the track by a twist of the wrist. In any event 
he was certainly not to the reasonable apprehension of the 
motorman in a position of inextricable peril or oblivious 
to his peril until he came to a standstill on the track. There 
were then only from 2 to 3 seconds for the motorman to 
take emergency action to avoid the consequences of appel¬ 
lant’s action. What could have been done in that time with 
the means at hand and under the circumstances then pre¬ 
vailing to have avoided striking the motorcycle! 

There is here a hiatus in the evidence which is fatal to 
submission of the case on a theory of last clear chance. 
When the motorcyclist stopped, (a) where was the street¬ 
car, (b) what was its speed and (c) what was the stopping 
potentiality of the streetcar involved equipped as it was? 
These variables are left to speculation. As to (a), location, 
the evidence reveals only that the streetcar was somewhere 
alongside the 119 foot platform. As to (b), speed, there is 
no evidence as of the time appellant stopped. According 
to the motorman, his speed approaching the west-end of 
the platform had slowed to around 5 miles per hour (App. 
45) but had increased to an un-named speed in the vicinity 
of the sloping east end before he saw appellant (App. 48, 
49) so that although he immediately applied the emergency 
brake when he saw appellant go into his turn, his speed at 
impact was between 5 and 10 miles per hour (App. 49, 48). 

Speed of the streetcar at the time the motorcycle stopped 
cannot be calculated from the distance within which the 
streetcar did stop, both because the points of brake appli¬ 
cation, impact and final standstill were not fixed with rea¬ 
sonable certainty by the evidence and because appellant 
neglected to produce follow-up testimony which would en¬ 
able the jury to make such a calculation. Here, (c), the 
variable of stopping potential with the means at hand, was 
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left an open question. As the Court said in Landfair v. 
Capital Transit Co., 83 U. S. App. D. C. 60, 62, 165 F. 2d 
255, 257 (1948): 

Appellant’s counsel, in oral argument, stressed the 
fact that the streetcar stopped four or five feet from 
the point of impact as an indication of negligence, but 
there is no supporting evidence that the streetcar could 
have been stopped in less than that distance, which is 
only nineteen or twenty feet from the point at which 
appellant was observed turning in front of the street¬ 
car, according to the only evidence in the record on 
this point. Until appellant established negligence on 
the part of the appellant there was no occasion to ap¬ 
ply the rule of last clear chance. 

The only attempt toward stopping distance testimony 
was the following question and answer between appellant’s 
counsel and the motorman on cross-examination (App. 47): 

Q. In about how many feet would you say you could 
stop your streetcar going about 5 miles an hour? 

A. Five miles an hour? You could stop it in about 
12 feet. 

Of course, not only was the motorman a non-expert un¬ 
qualified to testify as to a technical matter involving re¬ 
action time, rail conditions, friction coefficient due to vary¬ 
ing vehicle weights and braking equipment, and the rela¬ 
tionship of increased speeds to stopping distances, but the 
undisputed evidence was that the streetcar involved was 
proceeding at a speed greater than 5 miles an hour when 
the emergency became reasonably apparent. As this Court 
said, reversing a non-jury judgment predicated upon last 
clear chance, in United States v. Morow, 87 U. S. App. D. C. 
—, 182 F. 2d 986, 987 (1950): 

The difficulty with the foregoing basis for the judg¬ 
ment against the United States is that the truck was 
going much faster than twenty miles an hour when, as 
the court found, the plaintiff carelessly turned into its 
path. There was in those circumstances no last clear 


chance for the Sergeant to have avoided the accident; 
there was no finding that at the speed it was traveling 
the track coaid have been stopped in sixty-five feet, its 
distance from plaintiff when she tnrned into the left 
lane. 


The negligence of plaintiff as fonnd by the coart came 
at a time when, at the rate the Sergeant was traveling, 
he conld not have stopped the track as if it were going 
at twenty miles an hoar. 

Unlike the arithmetical calculation of distance traveled at a 
given speed [mentioned in Dean v. Century Motors, 81 U. S. 
App. D. C. 9, 10, 154 F. 2d 201, 202 (1946) (29% feet per 
second at 20 miles per hoar)], if there is a direct multiple 
whereby stopping distance at a known speed can be trans¬ 
lated to determine stopping distance from a different speed, 
the formula is not disclosed in the evidence. Accordingly, 
without further information, the jury could not possibly 
ascertain stopping distance from an unknown speed predi¬ 
cated only upon the information that at “about 5 miles an 
hour” a streetcar could be stopped in “about 12 feet”. As 
was said in Lamdfair v. Capital Transit Co., 83 U. S. App. 
D. C. 60, 62, 165 F. 2d 255, 257 (1948) : 

Appellant had the burden of proving elements justify¬ 
ing application of the last clear chance doctrine. 

Having failed to sustain this burden, appellant cannot com¬ 
plain because the jury was not permitted to resort to spec¬ 
ulation in order to return a favorable verdict for him. 

2. Evidence of Negligence Was Too Weak for Submission 
of Appellant’s Case to the Jury. 

The discussion contained in pp. 5 t-0, supra, relative to 
last clear chance demonstrates that appellant "was not en¬ 
titled to go to the jury upon a theory of last clear chance. 
The state of the evidence being what it was, it is likewise 
true that in being allowed to go to the jury at all appellant 
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received more than his due under the principle of “sub¬ 
stantial support” applied in Washington, Marlboro & An¬ 
napolis Motor Lines v. Maske, — F. 2d — (D. C. Cir. May- 
17, 1951). 

Appellant’s trial version of having twice seen the street¬ 
car before going on the track, of himself proceeding at 1 
to 2 miles per hour and remaining motionless from 2 to 3 
seconds between the rails was completely discredited by 
the proof. Unrebutted testimony was that in the presence 
of appellant’s lawyer-father appellant had told a subse¬ 
quently otherwise-employed Transit Company interviewer 
the evening of the day following the accident (App. 35) 
that: 

he only saw the streetcar once—that it was then down 
at 22nd Street (App. 38, 40); 

the motorcycle’s speed was about 15 miles per hour 
(App. 39); 

the motorcycle was in motion at the time of the colli¬ 
sion (App. 37, 39-40); 

“just as his front wheel got on the track, or maybe 
just before that, he heard the air go on the streetcar’s 
brakes, and one bell, and by the time his motorcycle 
got fully on the track the streetcar front struck the 
left side of his motorcycle” (App. 37). 

Neither appellant nor his father undertook to take the 
stand and refute this nearly contemporaneous version by 
appellant of the facts. 

The trial version of appellant’s chief witness, Steven 
Hart, was equally discredited. His testimony on direct 
examination (App. 24-25), that as a passenger on the street¬ 
car he first saw the motorcycle when it had just crossed 
the first rail of the cartracks, that the streetcar was then 
at the west end of the loading platform at which time and 
thereafter it was going “about 25 miles an hour; not less”, 
was completely destroyed. It appeared from further in- 
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terrogation that the alleged witness, three weeks after the 
accident, had signed a questionnaire to the effect that: 

the streetcar was moving “about 5 miles per hour” 
(App. 28); 

the streetcar went into the intersection on a flashing 
caution signal (App. 28, 33-34); 

he had seen the motorcycle entering Pennsylvania Ave¬ 
nue moving north on 21st Street (App. 27); 

Even after being oriented by the trial court and by 
counsel, the witness then insisted that the motorcycle 
was moving south toward Virginia Avenue at the time 
of the accident rather than north toward Florida Ave¬ 
nue (App. 31, 32-33, 34). 

Neither the police officer nor the fire department captain 
upon whose testimony appellant relies to show speed (Brief 
for Appellant, p. 7) placed the speed greater than 15 to 25 
miles per hour. Moreover, both admitted that they did not 
continue to watch, the streetcar after it passed them stand¬ 
ing on the loading platform (App. 51, 54). What its speed 
was as of the time of the emergency, neither could know as 
neither saw or heard the motorcycle prior to the crash 
(App. 50, 53-54). 

In view of the foregoing state of the evidence, appellant 
received at least all that was coming to him in having his 
case submitted to the jury upon the question of appellees ’ 
negligence. That the verdict was unfavorable to him is not 
ground for reversal. 

3. Having Instructed Generally as to Negligence and Con¬ 
tributory Negligence, a Court Need Not Give a Re¬ 
quested Instruction as to One Specific and Limited Fact. 

By his instruction No. 4 (App. 7) appellant sought to 

have the jury charged as follows: 

• / 

You may consider whether the condition of the street 
car loading platform, namely, the fact that there were 
persons standing thereon waiting to board the street 
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car, was such as to give a reasonably prudent person 
assurance of safety in entering upon the track area, 
as plaintiff did. 

Certainly, the inference that appellant exercised reason¬ 
able care in thinking from the presence of standees that the 
motorman “might stop” (App. 19) is a permissible one. 
However, it also would be equally arguable that the pres¬ 
ence of a screen of standees would obscure the view of the 
motorman in appellant’s direction, would be a factor prob¬ 
ably tending to affect the speed of the streetcar, or tending 
to discredit appellant’s claim that he turned his head 
toward the Western end of the platform and saw the street¬ 
car. These, and many other tenable arguments might be 
predicated upon the presence of standees. It was not in¬ 
cumbent upon the trial court, particularly in view of an 
impartial and adequate general charge, to single out and 
emphasize only one fact and tell the jury it could consider 
that fact in deciding whether appellant acted prudently. 

It has been held that the giving of a prayer which fails 
to call the jury’s attention to other defenses available un¬ 
der the circumstances constitutes reversible error. Wash¬ 
ington Annapolis Hotel Co. v. Riddle, 83 IJ. S. App. D. C. 
288, 295,171 F. 2d 732, 739 (1948). Accordingly, the grant¬ 
ing of appellant’s requested Instruction No. 4 would have 
necessitated the granting of several supplementary pray¬ 
ers at the opposite party’s request. Only thus could ap¬ 
pellees have been protected from undue emphasis on one 
of the several arguments which might be predicated upon 
the fact of platform-standees. The trial court sensibly 
stated (App. 55, 56): 

I expect both of you, as advocates, to argue the pres¬ 
ence of those people. • • • 

You two gentlemen, as advocates, can argue it very 
freely. 

That refusal to grant such a limited prayer does not con¬ 
stitute error is almost an essential ruling. If one such 
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narrow fact bearing upon the questions at issue in a law 
suit could be singled out and the court required to charge 
on it as requested or fall into error, instructions to juries 
would soon become interminable. In large measure, the 
utility of a court’s charge is in direct proportion to its 
brevity. Anyone who has seen a jury subjected to a seem¬ 
ingly endless charge which has undertaken to cover any 
and all evidentiary matters must feel sympathy for the lay 
juror’s plight. A trial judge is certainly acting within his 
discretion in electing to charge the jury generally upon the 
legal principles involved in the issues of a case without en¬ 
meshing the jury in the underbrush of evidentiary factors 
bearing upon those issues. As the Court said of a similar 
point on appeal in Young Men’s Shop v. Odend’Hal, 73 
App. D. C. 354, 357, 121 F. 2d 857, 860 (1941): 

# • • the court preferred to submit the issue upon all 
of the facts under general and we think appropriate 
instructions for that purpose rather than upon the 
specific and limited facts which were set forth in the 
prayers. While the requested instructions might not 
have been erroneous if given, as to which we express 
no opinion, we think the general instructions suffi¬ 
ciently informed the jury concerning the plaintiff’s 
duty to exercise reasonable care in entering the prem¬ 
ises, taking account of all the circumstances, and con¬ 
cerning the consequences of his failure to do so. 

Consideration of the general charge concerning negli¬ 
gence and contributory negligence reveals that the trial 
court ably and adequately instructed the jury in the fol¬ 
lowing language (R. 159-160): 

Now, the Court has used the expression “negligence” 
and the Court now desires to charge you that negli¬ 
gence is the doing of some act which a reasonably 
prudent person would not do or the failure to do some¬ 
thing which a reasonably prudent* person would do, 
actuated by those considerations which ordinarily reg¬ 
ulate the conduct of human affairs. It is the failure 
to use ordinary care in the management of one’s prop¬ 
erty or person. 



Negligence is not an absolute term, but a relative term. 
By this we mean that in deciding whether or not there 
was negligence in a given case, the conduct in question 
must be considered in the light of all the surrounding 
circumstances as shown by the evidence. This rule 
rests on the self-evident fact that a reasonably pru¬ 
dent person will react differently to different situa¬ 
tions. These situations enter into and in a sense are 
a part of the conduct in question. An act negligent 
under one set of conditions might not be so under an¬ 
other. Therefore, to arrive at a fair standard, we ask, 
what conduct might reasonably have been expected of 
a person of ordinary prudence under the same circum¬ 
stances? Our answer to that question gives us a cri¬ 
terion or a gauge by which to determine whether or 
not the evidence before us proves negligence. 

You will note that the person whose conduct we set up 
as a standard is not the extraordinarily cautious indi¬ 
vidual, nor the exceptionally skillful one, but a person 
of reasonable or ordinary prudence. While exceptional 
skill is to be admired and encouraged, the law does not 
demand it as a general standard of conduct. Ordinary 
care is that care which persons of ordinary prudence 
exercise in the management of their own affairs. 

Now, having used the term * ‘negligence,’* I next want 
to give you a legal definition of the term “contributory 
negligence, ,, which is one of the defenses interposed 
by the defendants in this cause, the other defense be¬ 
ing that the accident resulted by the sole negligence of 
the plaintiff. Contributory negligenge is negligence 
on the part of the person injured which, combining in 
some degree with the negligence of another, helps in 
proximately causing the injury of which the former 
complains. One who is guilty of contributory negli¬ 
gence may not recover from another for injuries suf¬ 
fered. 


CONCLUSION 

Appellant has had a full and fair trial upon the case 
which he presented. There was insufficient evidentiary 
basis for the trial court to grant an instruction on last clear 
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chance. Indeed, npon the whole case it is doubtful that 
appellant was entitled to go to the jury at alL No error 
is to be predicated upon the court’s failure to place the 
requested emphasis on one isolated fact in view of the able 
general charge under which the case was submitted for the 
jury’s consideration. Having had his day in court, appel¬ 
lant is not entitled to a reconsideration of his palpable lack 
of due care for his own safety. 

Respectfully submitted, 

Howabd Boyd, 

Frank F. Robebson, 

Attorneys for Appellees, 

810 Colorado Building, 
Washington, D. C. 


Hogan & Habtson, 
Of Counsel . 



